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WAR EMERGENCY LEGISLATION —A GENERAL 
VIEW 


| the War of 1914 the emergency legislation of the several coun- 
tries of Europe has covered so many subjects that in case emer- 
gency legislation is to be framed in the United States the framers of 
it will look to recent European models. With us such legislation 
must pass the tests both of expediency and of constitutionality. 
My present undertaking is to discuss constitutionality. To that 
end it is advisable to begin with a brief description of the emergency 
legislation of Great Britain, then to discuss that legislation in the 
light of the British system, and finally to test it from the point of 
view of the Constitution of the United States. 


British WAR EMERGENCY LEGISLATION 


The British emergency legislation touches private property in 
every conceivable way, as it provides for regulating the sale of it or 
the use of it by the owner, and for taking over the management of 
it, and for confiscating the title to it, and for destroying it. When 


the regulation of sale takes the form of fixing prices, the intent is not — 


that the owner shall suffer loss, but simply that he shall not make an 
unreasonable profit. Similarly, when the management of property 
is taken over by the government there is no intent that the owner 
shall suffer a total loss. Also in the case of compensation, at least 
when the transaction takes the form known to American lawyers as 
the exercise of the right of eminent domain, there is sometimes, 
though not invariably, an attempt to give indemnity. Yet beyond 
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question property owners are suffering losses outside the mere bur- 
den of taxation and of war prices; and they are suffering such losses 
by reason of legislation in a country where legislation has long had 
as one of its chief purposes the protection of the owner of property. 

Nor is tke still more highly prized privilege of personal liberty 
enjoyed as freely as heretofore. Among many restrictions, the resi- 
dent of Great Britain may not go out freely at night, or have bright 
lights in his house, or communicate by writing, otherwise than 
through the mail, with persons in enemy countries or indeed with 
alien enemies in Great Britain. 

Even life itself is not surrounded with the old safeguards of a Brit- 
ish jury; for offenders against the emergency legislation may be 
tried in military tribunals. 

This summary indicates the general nature of the restrictions. 
Later it will be necessary to go into more minute detail. 

The items of legislation already given indicate its substance. 
What is equally interesting is its form. The form is sometimes an 
Act of Parliament, sometimes a Royal Proclamation, and more fre- 
quently a series of Regulations embodied in an Order of the Privy 
Council or of some other governmental body or official. In com- 
parison with the whole body of emergency documents — covering 
almost a thousand pages a year — the Acts of Parliament are so 
slight in bulk as to give to a careless reader the initial impression 
that by a peaceful revolution in government the King and the 
Privy Council have largely absorbed the power of Parliament; but 
even the slightest examination of the documents shows that both 
the King and the Privy Council, as well as all the other govern- 
mental agencies, appreciate that such legislative power as they 
seem to possess comes through parliamentary authorization or 
ratification. 

As matter of form, then, the legislation usually appears in docu- 
ments which are not Acts of Parliament. Thus, the chief document 
has been The Defence of the Realm (Consolidation) Regulations, 
1914, covering eighteen pages, issued by the Privy Council under 
the authorization of the Act of Parliament, only one tenth as long, 
entitled The Defence of the Realm Consolidation Act, 1914. 

Under the British constitutional system there can be no question 
that the King and the Privy Council cannot, either separately or 
together, change the law. This has recently been held in The 
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Zamora,! — a prize case. Yet it is equally clear that there is no 
assignable limit to the delegation of legislative power by Parliament. 
Thus one of the questions naturally arising in the United States is 
non-existent in Great Britain. 

No, in Great Britain the legislative power can be delegated; and 
thus the question is simply whether Parliament itself has power to 
make such drastic enactments as those which have been sum- 
marized. In Great Britain are life, liberty, and property protected 
against Parliaments? No. There are, to be sure, Magna Charta 
(1215), the statute of the 28th year of Edward the Third, Chapter 3 
(1354), the Petition of Right (1628), the Habeas Corpus Act (1679), 
and the Bill of Rights (1689); and each of these famous documents 
is part of the pedigree of the Constitution of the United States. 
Yet, whereas the Constitution of the United States restricts legisla- 
tion and executive and judicial power, these old British enactments 
do not restrict Parliament. | 

Magna Charta (1215) limits the executive department alone 
when it says, as commonly translated: 


“No freeman shall be taken or imprisoned . . . or outlawed or exiled 
or in any way destroyed nor will we go upon nor send upon him, except 
by the lawful judgment of his peers or by the law of the land.” 


Similarly it is a limitation upon the Crown that is in mind when 
the Statute of 28 Edward III. (1354), says, as usually translated: 


“No man of what estate or condition that he be shall be put out of 
land or tenement nor taken nor imprisoned nor disinherited nor put to 
death, without being brought in answer by due process of law.” 


Again, the Petition of Right (1628) distinctly directs itself against 
the Crown alone when it quotes the former documents and proceeds 
to complain of imprisonment by the King, and of billeting of soldiers 
and sailors, and of the issuing of commissions enlarging the powers 
of military tribunals. 

So, too, the Habeas Corpus Act (1679) is directed exclusively 
against those having a person in their custody, obviously adminis- 
trative officials as a rule. 

Finally, the Bill of Rights (1689) is frankly nothing but a limita- 
tion upon the power of the Crown. The first few of the rights 
therein declared are worth quoting: 





1 [1916] 2 A. C. 77. 
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“‘r. That the pretended power of suspending of laws, or the execution 
of laws, by regal authority, without consent of parliament, is illegal. 

“‘o. That the pretended power of dispensing with laws, or the execu- 
tion of laws, by regal authority, as it hath been assumed and exercised of 
late, is illegal. 

“3, That the commission for erecting the late Court of Commissioners 
for Ecclesiastical causes, and all other com-nissions and courts of like 
nature, are illegal and pernicious. 

“4. That the levying money for or to the use of the Crown, by pre- 
tence of prerogative, without grant of parliament, for longer time, or in 
other manner than the same is or shall be granted, is illegal. 

“5. That it is the right of the subjects to petition the king, and all 
commitments and prosecutions for such petitioning are illegal. 

“6, That the raising or keeping a standing army within the kingdom 
in time of peace, unless it be with consent of parliament, is against law.” 


Thus it appears clear that Parliament is under no express limita- 
tions regarding legislative power. Indeed, Blackstone, in a familiar 
passage of his Commentaries,” says of Parliament: ~ 


“Tt hath sovereign and uncontrollable authority in the making, con- 
firming, enlarging, restraining, abrogating, repealing, reviving, and ex- 
pounding of laws, concerning matters of all possible denominations, 
ecclesiastical or temporal, civil, military, maritime, or criminal: this 
being the place where that absolute despotic power which must in all 
governments reside somewhere is intrusted by the constitution of these 
Kingdoms.” 


Also, in our own time Dicey, in his Law of the Constitution,’ has 
repeated the doctrine and given many illustrations of it. 

It is, then, not surprising to find the Court of Appeal in 1915, in 
the case entitled In re A Petition of Righi,* holding that under 
the Defence of the Realm Consolidation Act, 1914, and The De- 
fence of the Realm (Consolidation) Regulations, 1914, the military 
authorities could, without legal right to compensation, take posses- 
sion of lands and buildings for securing the public safety and the 
defence of the realm during the war. 


As the British war emergency legislation has been enacted either 
by Parliament itself or by bodies and officials expressly empowered 
by Parliament, it is obvious that, for the reasons already outlined, 





2 1 Br. Comm. 160. § Chapter I. 4 [1915] 3 K. B. 649. 
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the British system of government gives no ground for attacking it 
in the courts as invalid. It will be found that in the United States 
the questions are very different. 


THE CONSTITUTIONALITY OF FEDERAL WAR EMERGENCY 
LEGISLATION 


Would the British war emergency legislation be valid if adopted 
by the Congress of the United States? 

It has been explained that in form the British legislation is largely 
composed of regulations promulgated by bodies and officials en- 
dowed by Parliament with part of its own unlimited power. The 
interesting question whether under our Constitution Congress can 
delegate legislative power to similar bodies and officials will not be 
discussed at present; and attention will be directed exclusively to 
ascertaining whether the ground covered in Great Britain can be 
covered through direct legislation of Congress. 

The items of British legislation are so numerous, and so different 
from one another, that it would not be well to treat them together. 
Yet before approaching them one by one itis practicable and desir- 
able to notice a few of the pertinent general principles of the Ameri- 
can constitutional system. 

In the United States there is no counterpart to the unlimited 
power of Parliament, for the Constitution restricts each of the gov- 
ernment’s departments — judicial, executive, and legislative. 

The constitutional limitations upon Congress are of several sorts. 
Some are stated as limitations upon Congress expressly. For 
example, 

“The Privilege of the Writ of Habeas Corpus shall not be suspended, 
unless when in Cases of Rebellion or Invasion the public Safety may 
require it.” 

Others are found argumentatively. Thus the prima facie impossi- 


bility of delegating legislative power is deduced from ihe provision 
that 


“All legislative Powers herein granted shall be vested in a Congress 
of the United States, which shall consist of a Senate and House of Repre- 
sentatives.” 


Others are part of the restriction placed upon the whole federal 
government. Thus, 
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“The powers not delegated to the United States by the Constitution, 
nor prohibited by it to the States, are reserved to the States respectively 
or to the people.” 


Regarding all the powers given to the national government it is 
to be said that the Constitution, like any other document, prima 
facie is to be understood as having in mind normal life and not ab- 
normal life — for normal life is, so to speak, its atmosphere and con- 
text. As peace and not war is normal, the Constitution, in the 
absence of clear words to the contrary, by its express language creat- 
ing express powers is understood to intend to create only the powers 
requisite for times of peace. Conversely, limitations expressly im- 
posed are to be understood prima facie as dealing with times of 
peace and not of war: Yet the prima facie meaning may be so en- 
larged as to cover the abnormal circumstance of war, in case such 
construction be reasonable and be not expressly forbidden. 

It cannot be denied that both powers and limitations are created 
by implication. For example, it is by implication that we learn the 
existence of the national power to charter a corporation,> and to 
take land in a State by eminent domain;° and it is by implication 
that we learn the national inability to tax an official salary paid by 
one of the States.’ 

If the federal government has an incidental power to secure by 
eminent domain the performance of some of the functions for which 
it exists, is it not obvious that it has an incidental power to pre- 
serve its own existence, and that this power is at least as applicable 
in time of war as in time of peace? When the preamble to the Con- 
stitution says that 


“We the People of the United States, in Order to form a more perfect 
Union, establish Justice, insure domestic Tranquility, provide for the 
common defence, promote the general Welfare, and secure the Blessings 
of Liberty to ourselves and our Posterity, do ordain and establish this 
Constitution for the United States of America,” 


does it not indicate argumentatively, even without the aid of express 
provision in the Constitution, that the United States may preserve 
its own existence by force? 





5 McCulloch v. Maryland, 4 Wheat. 316 (1819). 
6 Kohl v. United States, 91 U. S. 367 (1875). 
7 The Collector v. Day, 11 Wall. 113 (1870). 
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One is aided in answering such questions by remembering the 
doctrine regarding paper money. Notwithstanding the absence of 
express constitutional provision that the national government 
may issue legal tender paper, the national government through Act 
of Congress may issue such paper either as an incident of maintain- 
ing the government’s existence in time of war or as an incident of 
sovereign power belonging to all governments to which it is not 
expressly denied.® 

A fortiori it would have to be held that the national government 
may preserve its existence by war. Yet it is unnecessary to rely on 
implication regarding this matter. The Constitution expressly 
provides that 


“The Congress shall have Power . . . Todeclare War . . .; To raise 
and support Armies . . .; To provide and maintain a Navy; To make 
Rules for the Government and Regulation of the land and naval Forces; 
To provide for calling forth the Militia to execute the Laws of the Union, 
suppress Insurrections and repel Invasions; To provide for organizing, 
arming, and disciplining, the Militia, and for governing such Part of them 
as may be employed in the Service of the United States . . .; And To 
make all Laws which shall be necessary and proper for carrying into 
Execution the foregoing Powers.” ® 


Thus the power to have forces and to prosecute war is granted 
expressly; and, further, though such a power obviously must carry 
with it vast incidental powers, the existence of such incidental 
powers is not left to implication alone but is itself recognized 
expressly. 

The constitutional limitations most likely to be urged regarding 
emergency legislation are these: 

“The Privilege of the Writ of Habeas Corpus shall not be sus- 
pended, unless when in Cases of Rebellion or Invasion the public 
Safety may require it.” 1° 

“Treason against the United States, shall consist only in levying 
War against them, or in adhering to their Enemies, giving them 
Aid and Comfort. No Person shall be convicted of Treason unless 
on the testimony of two witnesses to the same overt Act, or on Con- 
fession in open Court.” ” 





8 Legal Tender Cases, 12 Wall. 457 (1870); Juilliard ». Greenman, 110 U. S. 421 


(1884). 
® Art. L., sect. 8. 10 Art. I., sect. 9. M Art. ITI., sect. 3. 








670 HARVARD LAW REVIEW 


“Congress shall make no law . . . abridging the freedom of 
speech, or of the press; or the right of the people peaceably to as- 
semble, and to petition the Government for a redress of griev- 
ances.” 

“A well regulated Militia, being necessary to the security of a 
free State, the right of the people to keep and bear Arms, shall not 
be infringed.’ ® ; 

“No soldier shall, in time of peace be quartered in any house, 
without the consent of the Owner, nor in time of war, but in a 
manner to be prescribed by law.” 

“The right of the people to be secure in their persons, houses, 
papers, and effects, against unreasonable searches and seizures, 
shall not be violated, and no Warrants shall issue, but upon prob- 
able cause, supported by Oath or affirmation, and particularly 
describing the place to be searched, and the persons or things to be 
seized.” ® 

“No person shall be held to answer for a capital, or otherwise in- 
famous crime, unless on a presentment or indictment of a Grand 
Jury, except in cases arising in the land or naval forces, or in the 
Militia, when in actual service in time of War or public danger; 
nor shall any person be subject for the same offence to be twice put 
in jeopardy of life or limb; nor shall be compelled in any criminal 
case to be a witness against himself, nor be deprived of life, liberty, 
or property, without due process of law; nor shall private property 
be taken for public use, without just compensation.” 

“Tn all criminal prosecutions, the accused shall enjoy the right 
to a speedy and public trial, by an impartial jury of the State and - 
district wherein the crime shall have been committed, which dis- 
trict shall have been previously ascertained by law, and to be in- 
formed of the nature and cause of the accusation; to be confronted 
with the witnesses against him; to have compulsory process for 
obtaining witnesses in his favor, and to have the Assistance of 
Counsel for his defence.” !” 

“The enumeration in the Constitution, of certain rights, shall 
not be construed to deny or disparage others retained by the 
people.” 18 

“The powers not delegated to the United States by the Constitu- 


2 Am. I. % Am. II. 4 Am. III. % Am. IV. 
16 Am. V. 17 Am. VI. 18 Am. IX. 
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tion, nor prohibited by it to the States, are reserved to the States 
respectively, or to the people.” 1 

Let us now approach severally some of the items of the British 
emergency legislation. 

The British government promptly, indeed even before the actual 
outbreak of war, took control over the transmission of messages by 
wireless telegraphy.”” As Congress has express power “to regulate 
Commerce with foreign Nations, and among the several States,” 
and as communication is commerce, and as wireless telegraphy is a 
mode of communication, and as wireless telegraphy even when not 
used for interstate or foreign communication may be an interfer- 
ence with such communication, it follows, even without the express 
provision that Congress shall have power “to make all Laws which 
shall be necessary and proper for carrying into Execution the fore- 
going Powers,” that Congress may take control of wireless teleg- 
raphy; and, indeed, Congress took the necessary steps several 
years ago. In the absence of the commerce clause such legislation 
would be upheld as an incident of the express powers “to declare 
War,” “‘to raise and support Armies,” ‘‘to provide and maintain a 
Navy,” and “to make all Laws which shall be necessary and proper 
for carrying into Execution the foregoing Powers,” since the legis- 
lation in question is a reasonable method of making the army and 
navy efficient and of preventing the transmission of intelligence to 
the detriment of the army and navy and to the disadvantage of 
the purposes for which the country maintains the army and navy. 

Similarly, when, under an Act of Parliament, the British govern- 
ment prohibited the navigation of aircraft over the whole area of 
the United Kingdom, the coast-line, and the adjacent territorial 
waters,” what was done was what Congress might do either under 
the commerce clause or under the powers incident to making war 
and maintaining forces, as just now outlined. 

The prohibition of the export of arms and ammunition * would 
be constitutional under the clause giving Congress power to regu- 
late commerce with foreign nations. It would also be constitu- 
tional under the clauses giving Congress power to declare war, to 


19 Am. X. Py 

20 Aug. I, 1914; EMERGENCY LEGISLATION, 402. 
21 Act of Aug. 13, 1912; 37 U. S. Srat. aT L. 302. 
2 Aug. 2, 1914; EMERGENCY LEGISLATION, 47. 
% Aug. 3, 1914; EMERGENCY LEGISLATION, 160. 
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support armies and maintain a navy, and to make all laws necessary 
and proper for carrying into execution the foregoing powers; for 
clearly war is meant to be successful, and an army and a navy to be 
useful, and war-could not be successful nor an army and navy useful 
without arms and ammunition. And so too of the prohibition of 
the export of provisions. 

Further, it would be possible to sustain by the commerce clause 
the validity of part of the provisions in the British Aliens Restriction 
Act for prohibiting aliens from landing and embarking, for de- 
portation of aliens, and for requiring aliens to remain within certain 
places; but it would be simpler, and quite as easy, to sustain the 
whole of them under the war and army and navy clauses. 

Similarly, it is upon the war and army and navy clauses that one 
would support in America the provisions of the British Act of Parlia- 
ment * for requisitioning carriages, horses, vessels, aircraft, food, 
and stores of every description, and the provisions of later legisla- 
tion expressly extending to all interferences with private rights of 
property for the purpose of serving the public safety. It is true 
that an appeal would be taken to the provision in the Fifth Amend- 
ment to the effect that no person “shall be deprived of life, liberty, 
or property, without due process of law’’; but the seizure of prop- 
erty in the emergency of war is an ancient procedure, not to be 
overthrown by language so devoid of specification as is this. Here 
is a place where one must bear in mind that the due process clause 
of the Fourteenth Amendment — “‘nor shall any State deprive any 
person of life, liberty, or property, without due process of law” — 
is held not to deprive a State of the power to protect health, morals, 
quiet, and the like, even at the expense of restricting or destroying 
life, liberty, or property.* If a State may thus, notwithstanding a 
due process limitation, interfere with life, liberty, and property for 
the sake of health, morals, quiet, and the like, it follows, a fortiori, 





#4 Aug. 5, 1914; EMERGENCY LEGISLATION, 6. 

%° Aug. 7, 1914; EMERGENCY LEGISLATION, LI. 

% Bartemeyer v. Iowa, 18 Wall. 129 (1873) (State may prohibit use of intoxicating 
liquor); Munn 2. Illinois, 94 U. S. 113 (1876) (State may regulate charges of grain ele- 
vators); Barbier v. Connolly, 113 U. S. 27 (1885) (Municipal ordinance may prohibit 
public laundry work between certain hours and within certain neighborhoods); Law- 
ton v. Steele, 152 U. S. 133 (1894) (State may protect fish by destroying nets); Holden 
v. Hardy, 169 U. S. 366 (1898) (State may make an eight-hour day for underground 
mine workers). 
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that notwithstanding a due process restriction the United States 
may interfere with life, liberty, and property for the sake of pro- 
tecting the very existence of the government itself. The question 
of compensation is more serious. The Fifth Amendment says “nor 
shall private property be taken for public use, without just com- 
pensation.” As has been said, all general language must be taken 
prima facie as referring to normal life, and the normal life is peace 
and not war. Yet the Fifth Amendment in a preceding provision 
bears war in mind, saying that for infamous crimes there must be a 
grand jury ‘‘except in cases arising in the land or naval forces, or 
in the Militia, when in actual service in time of War or public dan- 
ger.” Besides, payment for requisitions is a normal procedure. It 
will be urged, therefore, that the Fifth Amendment requires just 
compensation for requisitions. Nevertheless, it is important to 
recognize that the Fifth Amendment covers five topics, that these 
topics are not of the same sort, that the topic mentioning war is the 
first, that the topic regarding compensation is the fifth, and that the 
intermediate ones are far from having peculiar bearing upon war, 
though it may be admitted that they are not incapable of being 
applied intelligently to war as well as to peace. This will be seen 
clearly if with these points in mind the Fifth Amendment be read 
from beginning to end. After the insertion of figures to call atten- 
tion to the several topics, the Amendment is this: 


“‘(z) No person shall be held to answer for a capital, or otherwise in- 
famous crime, unless on a presentment or indictment of a Grand Jury, 
except in cases arising in the land or naval forces, or in the Militia, when 
in actual service in time of War or public danger; (2) nor shall any per- 
son be subject for the same offence to be twice put in jeopardy of life or 
limb; (3) nor shall be compelled in any criminal case to be a witness 
against himself, (4) nor be deprived of life, liberty, or property, without 
due process of law; (5) nor shall.private property be taken for public 
use, without just compensation.” 


There can be no question that the fifth topic is as a matter of mere 
words so stated as to require compensation for the use of a battle- 
field. Yet it seems reasonable to say that these words, however wide 
their verbal meaning, do not mean to cover takings of such an ab- 
normal nature, but mean simply to cover takings by way of eminent 
domain — peaceful and normal takings. Payments for requisitions 
from enemies or from friends are covered by the laws of war, and 
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payments for battlefields and the like are covered, if at all, by 
specific legislative grants of indemnity; and, as it seems, the com- 
pensation which is the topic of the concluding passage of the Fifth 
Amendment is compensation only for takings which are normal 
and peaceful, especially as payment for such normal takings was 
not required by the common law and needed this express regulation. 

Let us now pass from considerations regarding property to con- 
siderations regarding personal liberty. 

Combining the British Defence of the Realm Consolidation Act, 
1914, and the Regulations based upon it, one finds provisions re- 
quiring persons to remove from areas important for military or 
naval uses, and to refrain from liquor selling, and at certain hours 
to extinguish lights, and to remain within doors, and to refrain 
from collecting information regarding the armed forces, and to re- 
frain from having photographic apparatus in the vicinity of naval 
or military works; and one must now ask what would have to be 
said of the constitutionality of such restrictions in the United States. 
The apparent way to bring them within federal power is through 
the war and army and navy clauses of the Constitution; for the 
power to have an army and a navy carries with it the power to pro- 
tect the bodies and individuals constituting the forces and to do 
what is necessary to secure the success of their operations. Here 
again the Fifth Amendment would be seized, and especially the 
provision that no person shall be deprived of life, liberty, or prop- 
erty without due process of law. Due process of law includes what- 
ever was recognized as appropriate at the adoption of the Consti- 
tution. From the point of view of due process of law, whatever 
is old is good.” In war times such restrictions as those named 
have been common and are necessary. In other words, they are 
appropriate; and hence they comply with the requirement of due 
process. ' 

Still more clearly, it is within congressional power to provide, 
as in the British Trading with the Enemy Act, 1914, and its suc- 
cessors, that business transactions with persons resident in hostile 
territory shall be a misdemeanor and that the subject matter shall 
be forfeited; for such transactions are obviously detrimental to the 
conduct of war, and contrary to public policy at common law, and 
within the commerce clause and the army and navy clauses of the 


27 Den d. Murray v. Hoboken Land Co., 18 How. 272 (1855). 
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_ Constitution, and not protected by the due process clause of the 

Fifth Amendment. 

The instances of British legislation thus far discussed have been 
chosen as samples of the sort of problems and of the mode in which 
the problems would have to be met under the Constitution of the 
United States. To discuss the whole mass of British legislation 
appears unnecessary. Finally, it is also unnecessary at present to 
discuss whether individual States could enact similar legislation; 
for the important question now is simply whether the Nation can * 
do so. 

Eugene Wambaugh. 


CAMBRIDGE, Mass. 
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JURISDICTION OVER FOREIGN CORPORATIONS 
AND INDIVIDUALS WHO CARRY ON BUSI- 
NESS WITHIN THE TERRITORY 


: seroma the most pressing of the tasks now confronting 
American students of Conflict of Laws is the delimiting of 
the jurisdiction of the courts over foreign corporations and non- 
resident individuals who carry on business within a state. It is 
common knowledge that a few of the states by their extremely 
liberal corporation laws have secured a practical monopoly of the 
profitable business of incorporating commercial enterprises the 
,; bulk of whose business is transacted in other states. But of more 
impértance is the fact that the entrepreneurs, the investing public 
and financial resources of the nation, are all concentrated in a few 
localities remote from the states which constitute the exploited 
sections of the country. Consequently it has become vital that 
the states, without violating constitutional guaranties, discover 
methods of securing justice to their citizens at home in their 
dealings with foreign trading groups and individuals. 

Jurisdiction over foreign corporations may appear to the casual 
observer to involve a generically different question from jurisdic- 
tion over non-resident individuals. But a moment’s reflection will 
make clear that for practical purposes they are merely different 
phases of the less obvious but fundamentally more important prob- 
lem of jurisdiction over foreign groups engaged in business within a 
state. The volume of business transacted by single non-residents 
through occasional visits or by correspondence is too small to 
create any social exigency. Our task is a by-product of the activi- 
ties of great commercial aggregations controlled by non-resident 
individuals and groups corporate or unincorporate. This article 
will, therefore, primarily represent an investigation of methods of 
securing jurisdiction over such organizations. 

The jurisdiction conferred upon any particular court is today a 
matter of statute and simply a question of delegation of authority. 
It may be settled by a glance at the statute: books and annotating 
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authorities. What is important, therefore, is not to determine what 
jurisdiction the courts have been given, but what jurisdiction they 
can be given under accepted principles of Conflict of Laws and sub- 
ject to the limitations of the Constitution. The discussion, however, 
of any moot question of jurisdiction must of necessity be prefaced 
by a restatement of certain fundamental principles axiomatic in 
Conflict of Laws which will be controlling of any conclusions 
proposed. 

Jurisdiction, in the international sense, rests on the power of a 
sovereign to command and control persons and things. It does not 
arise from the consent of the governed; consent is only required 
for jurisdiction when the person consenting is not one of the 
governed. A sovereign is universally recognized to have the power 
to command a subject wherever he is; hence we have jurisdiction 
by allegiance. A sovereign is recognized by Common Law countries 
to have the power to command, despite his temporary absence, 
one who has established a domicile within its borders, giving it 
jurisdiction by domicile. The best-recognized and oldest form of 
jurisdiction is that obtained by the presence of the individual. 
This is the only form of jurisdiction exercised over property. 

The sovereign has jurisdiction of the persons and property within 
its territory altogether irrespective of the consent of those persons, 
or the owners of the property. They may be rebels denying the 
authority of the government or even anarchists. But so long as a 
government is recognized to be de jure by other nations, their gov- 
ernments acknowledge its right to exercise sovereignty over all per- 
sons and things rightfully within its borders, and recognize abroad 
the legality of this exercise. We say rightfully, because it is evident 
that any extension of jurisdiction’ by a method not recognized 
internationally as proper, could not be countenanced by other 
nations. It is particularly desirable to keep in mind that consent 
has nothing to do with the application of the laws of a sovereign to 
one who enters its territory. No government makes it a condition 
of admission into its territory that each person entering agree in 
fact to be governed by its laws. Certainly very few travelers are 
conscious parties to any such social contract. Indeed, every 
government is aware that a great many cross its borders with the 





1 E. g., bringing persons or property within the existing boundaries of a sovereign 
by kidnapping, robbery, etc. 
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intention of being governed as little by its laws as they can manage. 
Yet entrance with such an intention alone has never been made a 
crime. Asa matter of fact, their entrance into a territory cannot 
be said to constitute consent to be governed by the laws of that 
territory or even evidence it, because consent is neither asked nor 
necessary to the application of those laws. 

The courts are generally entrusted with all the judicial jurisdic- 
tion actually exercised by their sovereign, only to be assumed, how- 
ever, when invoked by suitors in the ways provided by the pro- 
cedural law. This jurisdiction is over persons and things. When 
the former, it is said to be in personam; when the latter, in rem. 
When jurisdiction is exercised over property to give damages to the 
plaintiff without jurisdiction of the person of the defendant, it is 
said to be quasi-in rem. As the principles upon which jurisdiction 
in rem and quasi-in rem depend are simple and well settled, our 
attention may be confined to jurisdiction in personam. 

In order to impose a personal obligation by means of a judicial 
proceeding, the court must get jurisdiction in one of four ways: 
(x) by presence, (2) by domicile, (3) by allegiance, (4) by con- 
sent. It is conceived that a court may obtain jurisdiction of a 
foreign corporation in two of these ways: by its consent or by its 
presence. The foreign corporation, assuming it to be a single group 
chartered by a single foreign state, is domiciled in and owes alle- 
giance only to that state. 

A brief survey of the history and legal theories of group person- 
ality affords the best avenue of approach to our subject. The mature 
development of the law of corporate association then suggests the 
advantage of treating next jurisdiction over foreign corporations. 
As space does not permit a discussion of the extent of state control 
of foreign corporations engaged in interstate commerce, the only 
constitutional questions raised in this division of the article will be 
those depending on principles of Conflict of Laws. The last divi- 
sion of the article covering jurisdiction of foreign unincorporated 
groups and individuals involves a study of the comity clause of the 
Constitution. It may be profitably subdivided into (a) scope of the 
comity clause, (b) jurisdiction over foreign unincorporated groups, 
and (c) jurisdiction over non-resident individuals. 
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I 


In the early law, the group of kindred living together constituted 
the legal unit. It was responsible for the delicts of its members; and 
all obligations were owed to it. It came to be represented by pater- 
familias, who alone had legal personality, that is, was the subject 
of rights and duties. He owned the property of the group, he was 
liable for the delicts of its members, and he was entitled to their 
acquisitions.? But as Sir Henry Maine pointed out, the progress 
of law has, until recently, been from status to contract, that is, 
from the legal recognition of but a single member of the group, with 
the rest in potestas, to the recognition of each member as the sub- 
ject of rights and duties equal with the first save in so far as natural 
incapacity prevents. Hence today we say that the individual is 
the natural legal unit. 

But dealing with man as an individual does not exhaust his jural 
significance. His activities and interests are not merely individual; 
they are also collective. His home life is bound up with the family; 
his economic life is bound up with his business associates. He seeks 
to secure his religious interests in the church, and his more impor- 
tant communal interests in the state and its various subdivisions. 
Passing from the individual to the group, we find its members work- 
ing as a unit to secure group ends. Ordinarily, while engaged in 
group pursuits, a man’s individual ends are for the moment sub- 
merged — his activity is merely a phase of the group activity di- 
rected towards effecting the group purpose. An excellent example 
of this is an army in action. The individual’s interest in protecting 
himself on the one hand, and in self-glorification on the other, is 
absolutely subordinated to the group purpose, the destruction of the 
enemy. Further, there is a group consciousness and a group will 
with which the individual consciousness and individual will are 
assimilated. It is elementary that men act in groups in a way that 
would be incomprehensible in most of the members of the group 
taken individually. Mob psychology attempts to deal with some 
of these phenomena. Corporation and national morality are noto- 
riously lower than individual morality. 

The group directs its activities in ways precisely analogous to 
those adopted by the individual. It contracts as an entity, it com- 

2 Marne, ANCIENT Law, Ch. V — Patri Potestas. 
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mits delicts, it holds group possessions, and acts generally as a 
unit. Indeed the superiority of group over individual action is due 
to the fact that the group can apply the method of the individual 
with many times his force. Hence it would appear that the group is 
as capable of supporting legal personality as the individual, while the 
protection of group interests seems to require group rights to nearly 
the same degree that individual interests require individual rights. 
But what is more important, the protection of society makes it 
imperative that the group be subject, as such, to duties, and duties 
distinct from those imposed on its component members, because 
the group is often infinitely more formidable than the sum of its 
members. 

The law has recognized this social aspect of man’s life and his 
group interests in various ways. Family interests are protected 
through the laws relating to the disposal of the property of husband 
and wife, through community property laws, family exemption 
laws, through death statutes, and through the actions allowed for 
alienation of affections and seduction. Because, however, of the 
small size of the group it has been possible adequately to secure 
these interests by conferring individual rights upon the members of 
the family against one another and against the whole world, and im- 
posing the correlative obligations. Thus the law, while not dealing 
with the family group directly, makes the relations of its members 
to the group itself and to the outside world, the bases of the rights 
which afford it legal protection. This has similarly been true of 
man in. his economic relations. Where his common interests have © 
been those of a small group or partnership, they have been treated 
not unlike the interests of the family. While the law recognizes the 
community of interest and of activity, nevertheless it has, until 
recently, secured them entirely through the individual. But it 
should be remembered that this method is not a necessary one, and 
that it persists only because of legal convenience and legislative 
inertia. The partnership has always been treated as a unit in the 
mercantile world. As conditions ‘require, it is daily coming to be 
treated more like a unit in the legal world.* 

For a long time the only groups with which the state directly con- 
cerned itself were those which exercised such a degree of social con- 





* Uniform Partnership Act; Bankruptcy Act; Statutes making large partnerships 
suable in firm name to be discussed infra. 
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trol as to be the state’s competitors. Such groups were so large that 
it was obviously impracticable to deal with them through their indi- 
vidual members. That was too cumbersome a way to secure the 
interests of the group, and an almost impossible way of securing the 
interests of society in the control and regulation of the group. When 
the medieval courts declared it a usurpation against the king to 
set up a corporation without his charter, they had no reference to 
our ordinary trading corporations, and were not thinking of the 
privilege of limited liability. What the courts were striking at was 
the founding of municipal corporations and guilds, which, if not well 
under the royal control, might threaten the very monarchy itself. 
The royal apprehension will be readily understood if one but recalls 
the power of the City of London in the great feudal wars, and the 
exploits of the butchers’ guilds of Paris when they made the rulers 
of France, and held the mighty Burgundy at their beck and call. 
The guilds and municipal corporations exercised a control over their 
journeymen and burghers, respectively, covering the most impor- 
tant phases of their economic and communal life, and existed for the 
sole purpose of furthering their interests. In turbulent days, such 
organizations could only be tolerated as the vassals of the king, 
exercising their governmental authority by virtue of his charter. 
This is the secret of the kings’ jealousy, and control of the corporate 
franchise, since nearly all early corporations which were not reli- 
gious were governmental. In the later Tudor periods, when the 
government had become more firmly settled, the great trading cor- 
porations became more common. But these were also governmental 
in their nature, and in time acquired and governed great territo- 
ries for the Crown of England under its charters. Gradually, how- 
ever, the governmental feature became less significant, and cor- 
porations became popular because of their facilities for obtaining 
capital from the investing public and the limited liability involved. 
The state, nevertheless, retained control of the corporate franchise, 
not now as a measure to insure its own safety, but in order to pro- 
tect the public from the ruinous stock speculations which finally led 
to the Bubble Act. In this way we have our modern corporation 
coexisting with the trading copartnership, and differing from it as 
a practical matter only in the possession of certain legal privileges. 





4 British East India, London, and Plymouth Companies. 
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The private corporation has become completely distinguished from 
the public corporation. 

Thus, up to the middle of the nineteenth century, the law of 
corporations furnished but meager jural material for the regulation 
of our varied forms of group activity. As a matter of fact there were 
relatively very few private corporations, and until well into the last 
century practically all of the cases dealt with public corporations. 
After Tudor times, however, the English state, although still retain- 
ing a close grasp on the corporate franchise, did not display its earlier 
jealousy of association. Standing armies had made single groups of 
artisans or untrained burghers comparatively innocuous. Hence we 
find developing contemporaneously with the private corporation all 
sorts of unincorporated associations ranging from the closely knit 
church organizations, Catholic and Non-Conformist, to the loose un- 
derwriting groups of the Lloyd’s type; — from the great friendly 
societies to the select social clubs, each securing adequate legal pro- 
tection behind its hedge of trustees.» That absolutely unique 
of English legal institutions, the adaptable trust cleverly shaped 
by centuries of the subtlety of the English Bar, secured practically 
all the advantages of corporate organization without any of its 
drawbacks. The citadel of corporate association, made impregnable 
to a frontal attack by the imposing maxims of Crown lawyers, was 
furnished with an easy approach from behind. Nevertheless the 
personality of these groups as such was not recognized by the 
courts, and hence we have the complete separation of legal from 
natural personality in the law of group activity.® 

But coming into the nineteenth century, the state again faced 
the problem of dealing with combinations of men which threatened 
to shake its very foundations. The discontent of the great prole- 
tarian masses under the new industrial régime made the struggles 
of small groups of burghers and journeymen seem but teapot tem- 
pests. Little consideration was given to the interests of the group; 
the legislature only thought to secure the state. At first it sought 





5 3 MAITLAND, COLLECTED PAPERS, 321 (Trust and Corporation); Introduction to 
GIERKE, POLITICAL THEORIES OF THE MIDDLE AGE. 

6 Williston, History of Law of Business Corporations, 3 SELECT Essays ANGLO- 
AMERICAN LEGAL History 195; Carr, Early Forms of Corporateness, 3 SELECT 
Essays 161; 2 HoLpswortu, History oF ENGLISH LAw, 362; 1 Pottock & Marrt- 
LAND, HisToRY OF ENGLISH LAw, 2 ed., 486; 3 MAITLAND, COLLECTED PAPERS, 271 
et seq. 
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to solve the problem through repression, by making associations for 
certain purposes illegal. This expedient by the very nature of the 
case was soon found to be a social impossibility and more concilia- 
tory methods were gradually adopted. It is not our intention to go 
into the history and development of the combination laws here.’ 
But it will suffice to say that the present English solution is to per- 
mit the utmost liberty of association under the maximum of feasi- 
ble government supervision. What is feasible is frequently for a 
number of reasons very limited. Today the English law confers 
corporate personality upon registration on any group complying 
with a few formalities,* and requires registration where the group 
consists of more than twenty persons and is organized for profit.® 

The French and German laws as to association have had a similar 
history except that the German law was more profoundly affected 
than the French by the concession theory of Innocent IV."° In 
medieval times, the continental states reserved to themselves the 
prerogative of licensing associations for reasons similar to those 
obtaining in England. All associations without a license were illicit. 
But in France when we reach the mercantile period, the Government 
has become firmly established by Richelieu. The law is no longer 
so jealous of associations in general, and groups organized for 
mutual gain without a license are not considered illegal, but they 
are, so to speak, extra-legal and hence not recognized as possessing 
legal personality. It was natural to attribute the juristic person- 
ality of the licensed associations to the license." Thus, by the time 
of the Code Napoléon in 1804, we have a complete separation of the 
concept of personality from the right of association. The Code 
took much the same attitude towards associations as that adopted 
in England. But, as in England, the French law throughout the 
nineteenth century was marked by a growth of liberality towards 
associations in general, and a constant broadening of juristic per- 
sonality. This culminated in the French Law of Associations of 


7 Reference for that may be made to Professor Dicey’s article in 17 Harv. L. REv. 
511. See also Geldart, “Status of Trade Unions in England,” 25 Harv. L. REv. 579. 

8 Companies Act of 1862, Consolidation Act of 1908, 5 HALsBury, Laws or ENc- 
LAND, §§ 58, 59; Quasi-Corporations, 5 HAtspury, LAws oF ENGLAND, § 1352; Trades 
Unions Act of 1913, 27 Hatspury, LAws or ENGLAND, §§ 1164 et seq., 1168. 

9 Ibid., 5 Hatspury, Laws or ENGLAND, §§ 55, 56. 

10 See infra, p. 684. 

11 Of course this was correct in a sense, but the more proximate cause was the fact of 
legal recognition. 
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1901, in which liberty of association is secured, and juristic person- 
ality is conferred on all associations legally constituted." The 
German Code, likewise, allows full freedom of association, and 
confers juristic personality on any group complying with a few 
formalities. Today, we may say that the Continental Law makes 
no distinction between the individual and the group as to person- 
ality. It is obtained by each on registration. 

The so-called concession theory, that the personality of a cor- 
poration is a pure fiction created by the state, and not merely a 
natural fact given legal recognition, is being discarded throughout 
the world, first in fact, now in theory. The general corporation laws 
and the de facto doctrine in this country, the English Companies’ 
and Trades Unions’ Acts, the French Associations Law of 1901, and 
the German Code indicate what has happened in fact. Sir Fred- 
erick Pollock tells us the English Common Law never adopted the 
theory.“ In the face of our doctrines as to de facto corporations, 
and corporations incorporated in two states, we can hardly claim 
that our courts ever did more than lip service to it. It is significant 
that the English Interpretation Act of 1899, section 19, provides that 
the word “‘person”’ shall be taken to include any body of persons, 
corporate or unincorporate, unless the contrary’ intent appear. 
Similar statutes are not uncommon in this country. 

In order, however, to deal with the problems of jurisdiction over 
foreign corporations or groups, we must examine the relations of 
the group and its members to the community outside of the group. 
The corporate group affords the most profitable field for observa- 
tion, but our conclusions will be applicable to all group activity. 
It is apparent that the individual member of any group devotes 
but a part of his time to the activities of that group, most members 
a relatively small part of their time. Outside of this time, their ac- 
tivity cannot be said to be in any sense the group activity, and our 
coming in touch with them does not put us in touch with the group. 
The stockholders of a corporation may perhaps attend the annual 
meeting — it is more likely that they will send proxies — but that 
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12 CaprTaANT, Du Droit CIvILE, 160 et seq. 

18 GERMAN Civit Cope, §§ 21, 22; SCHUSTER, PRINCIPLES OF GERMAN CiviL Law, 
37 et seq. 

4 “Has the Common Law Received the Fiction Theory of Corporations?”, 27 L. 
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concludes their relations with the group. At the meeting, however, 
they do elect directors who take a more immediate part in the 
group’s operations, formulating its policies and in a very general 
way supervising its management. But even the directors devote a 
relatively small part of their time to the corporation’s business, 
perhaps attending a meeting once a month. The immediate man- 
agement is in the hands of a group of officers who devote all their 
economic activity to managing its affairs. They, with all the em- 
ployees of the corporation, are the most evident part of the group, 
the most important, and frequently the most permanent. When 
one comes in contact with an officer or an employee of the corpora- 
tion engaged*in the corporate business within the scope of his em- 
ployment, he comes in contact with the group, and the activity of 
such an officer is group activity. We have been accustomed to 
separating the corporation from its agents very sharply as a matter 
of law, — treating the relation between the corporation and agent 
as that between individual and individual, — when, as a matter of 
fact, the agent is a part of that natural group which is given legal 
personality as a corporation. Indeed the legal recognition of the 
personality of a group unit, or the lack of such recognition, is not 
material. If we take the case of a great banking firm, instead of a 
corporation, we find that employers and employees are both mem- 
bers of one group, working for the mutual advantage to accrue from 
the successful operations of the firm. The internal distribution of 
profits cannot affect the external fact apparent to the world. To 
make the employer the single proprietor of a great banking house 
does not seem to change the result any. The only difference is that 
now one controls, and one takes the lion’s share of the profits. 
The internal structure of the group or the relations of its members 
inter se have little significance for the purposes of jurisdiction. But 
it is of the utmost importance that courts become cognizant of a 
fundamental fact of group organization, viz., that the humblest 
miner in the employ of the United States Steel Company is as truly 
a member of that group as its president or any shareholder; that 
the least of the clerks employed by the firm of J. P. Morgan & Com- 
pany is as certainly a member of the group associated for mutual 
profit under that name as J. P. Morgan himself. The civil law, not 
having as broad a conception of agency as our law, has been com- 
pelled to adopt the organic theory, at least in dealing with the gov- 
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erning boards of corporations.” It is questionable whether the 
problems of Conflict of Laws have not now forced us into a position 
in which we must take a more realistic view of the relations of indi- 
viduals in and to their groups. 


II 


It was thought at Common Law that a corporation could not be 
sued unless service of summons was made upon its head officer.’ 
Such service was conceived to be impossible in the case of a foreign 
corporation, because it was said that the officer dropped his official 
capacity as soon as he left the state of incorporation.!” Indeed, this 
was the ground for setting aside an attachment of a foreign corpora- 
tion’s property in New York.'® Seemingly the only difficulty felt 
by the courts was that of service, since none of the cases seem to 
doubt that once that difficulty was removed the courts had power to 
render a personal judgment.!* These doctrines, however, were ap- 
parently breaking down and the weight of authority taking a more 
liberal view,”° when the dictum of Chief Justice Taney appeared in 
Bank of Augusta v. Earle” in 1839. He tells us: 


“A corporation can have no legal existence out of the boundaries of 
the sovereignty by which it is created. It exists only in contemplation 
of law, and by force of the law; and where that law ceases to operate, 
and is no longer obligatory, the corporation can have no existence. It 
must dwell in the place of its creation, and cannot migrate to another 
sovereignty.” 


The source of the doctrines of the early cases and of Chief Justice 
Taney’s theory is of course very clear. Throughout the early part 
of the nineteenth century the law of private corporations took its 
complexion entirely from the law of municipal corporations. For 





% Maitland, Introduction to GIERKE, POLITICAL THEORIES OF THE MIDDLE AGE, 40. 

16 y Kyp, CORPORATIONS, 272. 

17 McQueen v. Middletown Mfg. Co., 16 Johns. (N. Y.) 5, 7 (1819); see also Peck- 
ham v. North Parish, 16 Pick. (Mass.) 274, 286 (1834). 

18 McQueen v. Middletown Mfg. Co., 16 Johns. (N. Y.) 5, 7 (1819). 

19 Bushel v. Insurance Co., 15 Serg. & R. (Pa.), 173, 176 (1827); ANGELL & Ames, 
CorPoRATIONS, (1831), ch. 10, § 12. 

20 In Libbey v. Hodgdon, 9 N. H. 394 (1838); March v. Eastern R. Co., 40 N. H. 
548, 577 (1860); Day v. Essex County Bank, 13 Vt. 97 (1841), personal judgments 
were given against foreign corporations doing business within the territory without 
the consent of the corporation to the jurisdiction of the courts. 

1 13 Pet. (U.S.) 510, 558. 
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one thing, the law of municipal corporations having been carefully 
worked out, furnished the most handy analogies. But more im- 
portant, the law of private corporations was historically a mere out- 
growth of the law of public corporations.22 Most books prior to 
Angell and Ames in 1831 treat the subject of private corporations 
as only a small and unimportant branch of the law of municipal 
corporations.” Moreover, what is most significant, all the books on 
practice and pleading of the early part of the century in discussing 
suits against corporations consider only public corporations and 
cite only municipal corporation cases.* It is of course evident why 
a municipal corporation could neither migrate nor have a legal exist- 
ence outside of the state, and why service must have been made on 
one of its head officials. 

A corporation is merely a group constituting a natural unit upon 
which the state has conferred personality just as it has upon indi- 
viduals who are also natural units. Incorporation is said to be a 
status. Does it follow that legal recognition is only effectual intra- 
territorially? Among continental countries the personality of indi- 
viduals is a status. But when the individual migrates from one 
state to another his personality will be recognized there by doctrines 
of Conflict of Laws. When the corporation, another natural unit, 
migrates it must be given similar recognition. In Common Law 
countries this is certainly true of any other status, whether it be 
marriage or legitimacy or ownership. The status created by the 
sovereign with jurisdiction will be recognized elsewhere. Foreign 
corporations are permitted to own property within the jurisdiction, 
to have rights against the sovereign’s subjects, sue in the domestic 
courts, and altogether are given the same privileges as foreign indi- 
viduals. But we are told this arises merely from the fact of the 
recognition of the foreign status as existing where created, and the 
foreign corporation is not allowed to do more than any foreign indi- 
vidual might do with the aid of agents. Whether this is an answer 
or no is not quite plain. Both the foreign individual and foreign 
corporation are thereby granted rights within the sovereign’s terri- 





2 In Sutton’s case, 10 Rep. 29 b, Coke states a “place” to be one of the require- 
ments of a corporation; Williston, History of Law of Business Corporations, 3 SELECT 
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688 HARVARD LAW REVIEW 


tory and are recognized as possessing them there. This necessarily 
involves the recognition of the foreign status as a domestic institu- 
tion for some purposes at least. Of course the powers of a foreign 
corporation must depend on the law of the state creating it, since 
that law governs its charter, which is the compact of the group de- 
limiting its activities. 

But if we are to consider the corporation as a group unit we must 
allow it the attributes of group unity. One of these is the capacity 
to be in several places at once. The Roman Catholic Church is as 
truly present in America as in Rome. The American Federation of 
Labor is in New York, Chicago, and San Francisco simultaneously. 
A group is wherever its members may be carrying on authorized group 
activities. Unless we accept this proposition.we can never say a group 
is in any place unless all its members are there. The American 
Federation of Labor cannot be in the United States so long as a 
single organizer is at work in Canada, under this theory. But if 
we say it is in the United States on these facts we must also say it 
isin Canada. To adopt a crude physical parallel, it is in somewhat 
the same position as a man lying across the border line. He isin both 
Canada and the United States. The English courts have recognized 
the validity of this reasoning in a long line of cases, following Lord 
St. Leonard’s dictum in Carron Iron Co. v. Maclaren,” that a cor- 
poration ‘‘may, for the purposes of jurisdiction, be deemed to have 
two domiciles . . . The places of business may, for the purposes 
of jurisdiction, properly be deemed the domicile.” It is evident that 
the noble lord meant only to say that the corporation doing busi- 
ness in both England and Scotland was present and amenable to 
process in both. Blackburn quotes him with approval in the lead- 
ing English case on the subject, Newby v. Van Oppen.* In that case 
a New York corporation doing business in England was held to be 
subject to the jurisdiction of the English courts and servable with 
process in the ordinary way. The case and Blackburn’s opinion have 
since been put beyond doubt by the decision of the House of Lords 
in La Compagnie Transatlantique v. Law,”" where the Lord Chancellor 
placed the decision of the case on the ground that the corporations 
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“are here and if they are here they may be served.” ** In Logan v. 
Bank, the Court of Appeal said: 


“Tf a foreigner is found within the jurisdiction, he may be served with 
a writ, although the cause of action did not arise in England; and it is 
not easy to see why there should be a difference as to the right to serve a 
foreign corporation which is found to have a place of business, and to be 
trading in this country, and which is therefore to be treated as resident 
here.” 


Neither Dicey nor Westlake seems to find anything unnatural or 
strange in this English conception of corporate presence.” 

All American authority reaches the same result. But it has been 
thought that the American cases can be explained on the ground of 
a previous consent by the corporation to submit to the jurisdiction 
of the court. It may be said that the corporation has agreed with 
the state to submit to the jurisdiction of its courts, or that the cor- 
poration has agreed with the individual plaintiff to submit any diffi- 
culties arising out of their transactions to the jurisdiction of the 
domestic courts, or both. Contract claimants might very well 
claim that they had a right to expect that the corporation had com- 
plied with the laws of the state as to doing business there, and that 
submission to the jurisdiction of the domestic courts was an implied 
term of their bargain. This reasoning, however, would exclude all 
other types of claimants, and there is no evidence that the courts 
discriminate against tort suitors. 

The basis of the consent theory is found in the power of the state 
to exclude absolutely corporations not engaged in interstate com- 
merce.” If the state may exclude the corporation altogether, it may 
admit it to do business within the state on the condition that it 
consent to the jurisdiction of the state’s courts, making business 
done on any other terms illegal. It may make such an offer to the 
corporation which the latter can accept. Coming in to the state 
and doing business there might be said to constitute an acceptance, 
the reasonable impression of the state being that the corporation 
was acting legally and accepting its offer. There are two very ob- 

28 Haggin v. Comptoir D’Escompte De Paris, 23 Q. B. D. 519 (1899 C. A.); L’Honeux 
v. Bank, 33 Ch. D. 446 (1886); Dunlop ». Actiengesellschaft, [1902] 1 K. B. 342; 
Logan v. Bank, [1904] 2 K. B. 495, 490. 
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vious difficulties. The corporation might set up that it was never 
acquainted with the offer and hence could not have accepted it. 
This line of defense has never been tried. Every one is perfectly 
well aware that it would be futile. Nevertheless the proffer of such 
a defense tests the consent theory. The courts would answer that 
everyone is presumed to know the law. The consent we speak of, is 
not a consent to any particular law but a consent to all the laws of 
the jurisdiction. By coming into a jurisdiction one consents to be 
bound by its laws. But nobody would contend that an individual 
entering a state consents in fact to be bound by its murder laws. 
Certainly no would-be murderer makes such an agreement. He is 
bound by them all unwillingly, because he acts within the state. 
A more fundamental difficulty is, however, that the state ordinarily 
gives not the slightest evidence of a bargaining mind. 

The statutory provisions appear to be of three kinds. The most 
common type adopted by nearly all the important jurisdictions 
forbids the doing of business in the state before the filing of a written 
consent to the jurisdiction of the state courts. The statute also 
usually requires the designation of ‘one or more persons on whom 
process may be served.*! A few jurisdictions expressly permit serv- 
ice upon any agents of the corporation who are doing its business 
in the state,** while some of the jurisdictions cited supra allow 
service not only upon the designated agent but upon all others.* 
Others provide that service on a foreign corporation may be made 
in the same manner as upon a domestic corporation.* A few seem 
to have made no special provision at all. But in these states a 
foreign corporation appears to be servable in the way provided 
for domestic corporations.* 

In states having statutes of the first type there is no ground what- 





| Alaska, Arizona, Arkansas, California, Colorado, Connecticut, Hawaii, Idaho, 
Illinois, Indiana, Iowa, Kansas, Kentucky, Michigan, Minnesota, Missouri, Montana, 
Nebraska, Nevada, New Jersey, New Mexico, New York, North Carolina, North 
Dakota, Ohio, Oklahoma, Oregon, Pennsylvania, Rhode Island, South Carolina, South 
Dakota, Utah, Virginia, Washington, Wisconsin, Wyoming. 

32 Delaware, District of Columbia, Texas. 

% Idaho, Michigan, Minnesota, Missouri, New Mexico, Pennsylvania, South 
Carolina. 

% Florida, Maine, Louisiana, Maryland, Massachusetts and Tennessee. 

% Georgia, New Hampshire and West Virginia. 

% Fire Insurance Co. v. Carrugi, 41 Ga. 660 (1871); Hayden v. Androscoggin Mills, 
1 Fed. 93 (1879); Railroad Co. v. Harris, 12 Wall. (U. S.) 65 (1870). 
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ever for supposing that the corporation has agreed to the condition 
imposed by the state, unless the corporation accepts in the manner 
indicated by the offer. Yet it is perfectly clear law that where the 
corporation does business within the state without filing the re- 
quired consent, service made upon its agents will sustain a judgment 
against it.*”7 The only ground on which these cases may be supported 
is that the corporation is present in the state. But the cases go 
further. The consent of the corporation to the jurisdiction of the 
courts cannot be said to be any broader than that required by the 
statute. Yet in Steamship Co. v. Kane,** the United States Supreme 
Court held that service on an agent was sufficient to give the Fed- 
eral Court jurisdiction in a suit brought by a non-resident although 
the New York statute only provided for suits by residents. The 
court put its decision on the broad ground that the foreign corpora- 
tion was present within the jurisdiction.*® Even where the statute 
requires the designation of a state officer to accept service and the 
designation is not filed, judgments rendered upon service on that 
officer are sustained, and rightly so.“ The corporation while doing 
business in the state is within its jurisdiction and the question of 
service alone is raised. Service on the state officer in charge of any 
particular type of foreign corporations on whom the duty is imposed 
to notify the defendant, is not an unreasonable method of service.“ 
But it has been suggested that the statutes in question might be 
construed to include two things: the imposition of a condition that 
the foreign corporation, if it comes into the state to do business shall 
consent to be sued, and a provision as to the method of suit. From 


ee 








87 Mining Company v. Johnson, 173 U. S. 221 (1898); Ins. Co. ». McDonough, 204 
U. S. 8 (1906); Harvester Co. v. Kentucky, 234 U. S. 579 (1913), cited infra; Modern 
Woodmen of America v. Noyes, 158 Ind. 503, 64 N. E. 21 (1902); Funk ». Ins. Co., 
27 Fed. 336 (1886); Thomas v. Placerville Co., 65 Cal. 600, 4 Pac. 641 (1884); St. 
Louis Ry. Co. v. DeFord, 38 Kan. 299, 16 Pac. 442 (1888); Hagerman ». Slate Co., 97 
Pa. 534 (1881). 

38 170 U. S. 100 (1897). 

39 See also Colorado Iron Works v. Mining Co., 15 Colo. 499, 25 Pac. 325 (1890). 

40 Sparks v. National Masonic Association, 100 Ia. 458, 69 N. W. 678 (1896); Surety 
Co. v. Slinker, 42 Okla. 811, 143 Pac. 41 (1914); Ehrman >. Ins. Co., 1 Fed. 471 (1880); 
Diamond Plate Glass Co. v. Insurance Co., 55 Fed. 27 (1892); Mason’s, etc. Ass’n 
9. Riley, 60 Ark. 578, 31 S. W. 148 (1895); but see contra Rothrock v. Insurance Co., 
161 Mass. 423, 37 N. E. 206 (1894). 

41 Where no duty is imposed upon the state officers to notify the corporation, of 
course the statute violates the requirement of due process. Southern Ry. Co. v. Simon, 
184 Fed. 959 (1910), aff’d 236 U. S. 115 (1914). 
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a glance at the statutes it seems obvious that this is a most artificial 
construction adopted solely for the purpose of reconciling the cases 
with the consent theory, although it is generally recognized that 
the statutes must be strictly construed.“ But even if such a con- 
struction were to be adopted, the doing of business by the corpora- 
tion within the state would give rise to no presumption of consent. 
In the other cases, consent might be inferred because it would be un- 
reasonable to assume that the corporation was acting illegally when 
its conduct was equally capable of a legal interpretation. But in 
this case the corporation is acting illegally, from any viewpoint, by 
failing to designate an agent to receive process. 

Under the second and third types of statutes, which do not re- 
quire an express consent, it is not so difficult to work out an implied 
consent. But even here it can only be done by totally disregarding 
the actual language of the statutes. The statutes do not say: 
“‘We forbid you to do business within the state unless you consent to 
the jurisdiction of our courts.” The statutes assume for the most 
part that the corporation is present, and that it is only necessary to 
provide for the method of service. This seems also to be the atti- 
tude of the states which have made no provision for jurisdiction over 
foreign corporations. They are served whenever an agent can be 
found within the state on corporate business.“ However, since 
only the legislature has the power to offer terms to foreign cor- 
porations, no ground at all is afforded for presuming the con- 
sent of the corporation to the jurisdiction of the courts in these 
states. 

Moreover, the courts, except in the very earliest cases, see no neces- 
sity for consent. The course of decision of the United States Su- 
preme Court is typical. It is particularly instructive as it controls 
to a great extent the decision of state tribunals since the question of 
jurisdiction is usually raised on the Fourteenth Amendment. In Jn- 
surance Co. v. French, decided in 1855,“ the opinion of Mr. Justice 
Curtis is based wholly on the consent theory. But in St. Clair v. 
Cox, Mr. Justice Field makes the-consent theory only one of his 





“ BEALE, FOREIGN CoRPORATIONS, § 269. 

# Railroad v. Harris, 12 Wall. (U. S.) 65 (1870). In Hayden v. Androscoggin Mills, 
1 Fed. 93 (1879), service on a foreign corporation doing business in Massachusetts, 
where there was no statute, was sustained. See also Fire Insurance Co. v. Carrugi, 41 
Ga. 660, 670 (1871). 

“4 18 How. 404. ; * 106 U. S. 350 (1882). 
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ratio decidendi; the other he makes the presence of the corporation. 
In re Hohorst® makes no mention of the consent theory, while 
Steamship Co. v. Kane," going altogether on the theory of the cor- 
poration’s presence, is irreconcilable with the consent theory. 
The real character of the consent theory is shown in Insurance Co. 
v. McDonough,” which purports to be decided on that theory. The 
Insurance Company made a contract in Indiana, while it was doing 
business within Pennsylvania, without complying with the Penn- 
sylvania statute requiring foreign insurance companies to designate 
the Commissioner of Insurance as agent to receive service of process. 
The plaintiff subsequently attempted to bring suit in Pennsylvania 
on this Indiana contract by serving the Commissioner of Insurance. 
On the argument counsel made the point that there was no evidence 
that the Company was doing business in Pennsylvania when the 
suit was brought, and hence under the authorities the Pennsylvania 
court was without jurisdiction. The court so decided, but Mr. Jus- 
tice Harlan, one of the older judges, who wrote the opinion, rested 
the decision on less tenable reasoning. He said that, while service 
on the commissioner could bind the corporation as to business 
transacted within the state, it could not as to transactions entered 
into without its borders, as the corporation could not be presumed 
to consent to service in such cases. But it must be perfectly clear 
that, if the insurance company is to accept the condition of the 
state, it must accept it as a whole, as the state has not split its offer. 
In this case, however, we have the additional difficulty that the 
corporation did not accept the offer of the state at all, because it 
made no attempt to comply with its terms, and hence there was no 
ground to presume a real consent to the condition. 

This was pointed out in Bagdon v. Reading Co.,*° where the New 
York Court of Appeals sustained a judgment in an action on a 
foreign tort, service having been made upon the agent designated by 
the foreign corporation to receive it. The court adopted the dis- 
tinction previously taken in Smolik v. Reading Co.,”' between actual 
consent and consent implied in law. Of course the latter form of 
consent is purely fictional and will not support jurisdiction. Juris- 
diction under such a statute must exist apart from the implied con- 





# 150 U. S. 653 (1893). 47 170 U. S. 100 (1897). 
48 See supra, p. 691. 49 204 U.S. 8 (1906). 
50 217 N. Y. 432, 111 N. E. 1075 (1916). 51 222 Fed. 148 (1915). 
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sent and in the case of a foreign corporation can rest only upon its 
presence. In Simon v. Southern Ry.,” although the judgment was 
clearly invalid and the statute in question unconstitutional for other 
reasons, the court treated the case as identical with Insurance Co. v. 
McDonough, and took occasion to lay down the flat rule that a stat- 
ute authorizing service upon a state officer where the cause of action 
accrues out of business transacted outside the state is pro tanto 
unconstitutional. The decision leaves the question open where 
there is actual consent. As it does not purport to overrule Steam- 
ship Co. v. Kane,® a foreign corporation not having consented to the 
jurisdiction of the courts is still subject to service upon its agents 
in actions accruing out of transactions outside the state. The most 
that can be said, then, is that at present the court is of opinion that 
service upon a state officer in actions accruing from extra-state 
transactions is not a reasonable method of service and hence 
unconstitutional. 

The last blow to the theory of the necessity of consent seems to 
have been administered by International Harvester Co. v. Kentucky, 
decided in 1913. In that case the corporation had been engaged in 
intrastate business within the state of Kentucky, and had desig- 
nated an agent to receive service of process. The corporation dis- 
continued its intrastate business and revoked the agency. It con- 
tinued, however, to do an interstate business, and while so engaged 
was served in a criminal proceeding through one of its agents in the 
state, not the one originally designated. The court upheld the serv- 
ice on the sole and necessary ground that the corporation was 
present in the state. The corporation had never agreed to accept 
service on any but the designated agent, hence it was impossible to 
work out consent. Since this article went to press International 
Harvester Co. v. Kentucky has been followed by the New York Court 
of Appeals in Tauza v. Susquehanna Coal Co.» The opinion of the 
court, written by Judge Cardoza, furnishes an impressive buttress 
to the theory of jurisdiction by corporate presence. 

The courts appear to adopt the view of Morawetz, who says: ® 


“There is not the slightest reason why service of process upon a for- 
eign corporation, at common law, should not be governed by the same 





8 236 U. S. 115 (1914). 8 170 U.S. 100 (1897). 4 234 U. S. 570. 
55 220 N. Y. 259 (1917). 
8% PRIVATE CORPORATIONS, § g8o. 





JURISDICTION OVER FOREIGN CORPORATIONS 695 


principles and rules as service of process on domestic corporations, at 
¢ 
common law.’’*” 


They seek first to assure themselves of jurisdiction by deciding 
the question of the corporation’s presence. The most mooted 
difficulty is what constitutes “doing business within the state.” 
This is merely a question of statutory construction, and is not 
necessarily as broad as the question of the corporation’s presence.** 
Jurisdiction being found, the court then turns to the statute to 
settle the method of service.*® A particularly striking illustration 
of this attitude is found in the decision and reasoning of the New 
York Court of Appeals in the case of Dollar v. Canadian C. & F.Co. 

A corporation may be said to be present in a state when any 
member of the corporate group is within the state’s territorial limits 
on authorized business. The mere presence of any member of the 
group will not suffice to give jurisdiction of the corporation. It is 
necessary to sharply distinguish the personality of the individual 
from that of the group. The member’s personality only merges in 
the group’s when he is engaged in group activity. The group 





87 Mining Co. »v. Johnson, 173 U. S. 221 (1898); Packing Co. ». Hunter, 8 Biss. 
429 (1879) (Federal Court, Illinois); Groel ». United Electric Co., 69 N. J. Eq. 397, 
60 Atl. 822 (1905); Colorado Iron Works v. Mining Co., 15 Colo. 499, 25 Pac. 325 (1890); 
Western Union Tel. Co. v. Pleasants, 46 Ala. 641 (1871); Equity Life Ass’n ». Gammon, 
118 Ga. 236, 46 S. E. 100 (1903); Reeves v. Ry. Co., 121 Ga. 561, 49 S. E. 674 (1905); 
Railroad Co. v. Akers, 4 Kan. 453 (1868); Council Bluffs Canning Co. v. Omaha Mfg. 
Co., 49 Neb. 537 (1896); Railroad Co. v. Keep, 22 Ill. 9 (1859); Boyd ». Coates, 24 
Ky. L. 730, 69 S. W. togo (1902); American Casualty Co. v. Lea, 56 Ark. 539, 20 
S. W. 416 (1892). 

88 Colorado Iron Works v. Mining Co., 15 Colo. 499, 25 Pac. 325 (1890); Inter- 
national Text Book Co. v. Tane, 220 N. Y. 313 (1917). 

89 It is important to delimit the scope of jurisdiction obtained by consent, and that 
obtained by presence, in order to avoid decisions like Moulin v. Insurance Co., 24 
N. J. L. 222 (1853), 25 N. J. L. 57, where the statute merely provided for a method of 
service. In that case, the court enforced a judgment obtained in New York upon serv- 
ice on an officer of a foreign corporation which had ceased to do business there. As 
soon as a corporation has withdrawn its representatives from the state, it is no longer 
present there, and jurisdiction must be obtained by consent. The statute may prop- 
erly require consent to the jurisdiction of the courts as to disputes arising out of pre- 
vious business to continue after the withdrawal of the corporation from the state. 
Mutual Reserve, etc. Ass’n v. Phelps, 190 U. S. 147 (1902). And that does not appear 
to be an unreasonable construction of any statute actually requiring the corporation’s 
consent, or the designation of an agent to accept service. Groel v. United Electric Co., 
69 N. J. Eq. 397, 60 Atl. 822 (1905). But the statute should actually require consent, 
and would be without effect unless consent was given. 

220 N. Y. 270 (1917). 
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activity of a stockholder is generally limited to signing one proxy a 
year, and receiving an occasional dividend cheque. The foreign 
corporation would be present in the jurisdiction only during those 
processes which take an infinitesimal time, too fleeting to be caught. 
The corporate activity of the ordinary diréctor consists solely of 
attending the meetings of the Board of Directors. The corporation 
will surely be wherever the board may meet, usually at the head 
office of the company. But when the director leaves the meeting 
his active connection with the corporation ceases for another month, 
and his presence or residence will not give a state jurisdiction of the 
corporation. Of course, the corporation is present at any time 
isolated pieces of business are done within a jurisdiction by its agents 
properly authorized, but it is not present in the interim unless it 
maintains some representative or place of business there. But if the 
president of a foreign corporation lives in a state, or spends 
most of his time there, and is accustomed to supervise the corporate 
activities therefrom so far as is necessary, it would seem that that 
state had jurisdiction of the corporation although it had no office 
within the state and transacted no other business there.” 


III 


The court may get jurisdiction of individuals not domiciled in the 
territory, through allegiance, consent or presence. To dispose of the 
first, which is not of primary importance (an individual is a citizen 
of the state of his domicile) to American students, we may say that 
a sovereign or its court has jurisdiction to impose an obligation or 
judgment in personam upon a subject even though he is domiciled 
abroad.® 

It is clear that a sovereign state can exclude citizens of other states 
from doing business within its territorial limits, and it is equally clear 
that it can admit them on the condition that they consent to the 


61 Riverside Mills v. Menefee, 237 U. S. 189 (1914). 

® Grant v. Cananea Copper Co., 189 N. Y. 241, 82 N. E. 191 (1907). The presence 
of an officer or other employee of a foreign corporation, unless engaged on corporate 
business, will not give jurisdiction of the corporation. It is solely the corporate ac- 
tivity of the individual which links him with the group. Nor will the residence of an 
officer or employee be sufficient unless the state is the scene of a large part of his cor- 
porate activity, as in Grant v. Cananea Copper Co., supra. The employee or officer is 
then a continuously active and permanent part of the group whose presence gives 
jurisdiction. 

® Douglas v. Forrest, 4 Bing. 686 (1828); Russell ». Cambefort, 23 Q. B. D. 526 (1889). 
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jurisdiction of the domestic courts, in suits brought within the state. 
It has, however, been suggested that the comity clause of the Con- 
stitution prevents the states of the United States from putting such a 
restriction upon the activities of citizens of the other states. Art. 
IV, sec. 2, cl. 1 provides: ‘“‘The Citizens of each State shall be 
entitled to all Privileges and Immunities of Citizens in the several 
States.”” Amendment XIV provides in sec. 1, ‘‘No State shall make 
or enforce any law which shall abridge the privileges or immunities 
of citizens of the United States.” The effect of the amendment is 
to enlarge the class of persons entitled to the benefits of the comity 
clause to include persons who, while citizens of the United States, are 
not citizens of states. Article IV of the Articles of Confederation, 
the predecessor and source of Article IV of the Constitution, reads 
as follows: 


“The free inhabitants of each of these States . . . shall be entitled 


to all privileges and immunities of free citizens in the several States; 
and the people of each State shall have free ingress and egress to and from 
any other State, and shall enjoy therein all the privileges of trade and 
commerce, subject to the same duties, impositions and restrictions as 
the inhabitants thereof respectively.” 


It indicates very clearly that the purpose and scope of the comity 
clause was to guard against discrimination by a state in favor of its 
own or against the citizens of other states. In the words of Mr. 
Justice Field in Paul v. Virginia: ™ 


“Tt was undoubtedly the object of the clause in question to place the 
citizens of each State upon the same footing with citizens of other States, 
so far as the advantages resulting from citizenship in those States are 
concerned. It relieves them from the disabilities of alienage in other 
States; it inhibits discriminating legislation against them by other 
States . . . it insures to them in other States the same freedom possessed 
by the citizens of those States in the acquisition and enjoyment of prop- 
erty and in the pursuit of happiness; and it secures to them in other 
States the equal protection of their laws.” © 

& 8 Wall. (U. S.) 168, 180 (1868). 

%& The United States Supreme Court has never enumerated the privileges and im- 
munities guaranteed by the Constitution, although in Blake v. McClung, 172 U. S. 
239 (1898), it approved the partial enumeration made by Mr. Justice Washington in 
Corfield v. Coryell, 4 Wash. C. C. 371, 380 (1823). It may be observed that the comity 
clause applies only to civil or private rights, not to political, public, or rights given by 
the state in its proprietary capacity. 1 WILLOUGHBY, CoNSTITUTION, 213 et seg. “The 
Privileges and Immunities of Citizens in the Several States,” 1 Micu. L. REv. 286, 364. 
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It may, then, be fairly said that any state law which does not 
deny to citizens of other states substantial equality of private right 
will not violate the comity clause. A statute requiring residents of 
other states to consent to the jurisdiction of the state’s courts in suits 
brought in these courts as a condition of doing business within the 
state does not necessarily affect that substantial equality. Since 
such a statute applies to citizens of the state residing abroad it 
might well be argued that the comity clause does not touch it 
at all. The only possible answer to this reasoning is that the 
number of citizens residing temporarily abroad and doing business 
in the state of their domicile is negligible, and hence the statute as 
a practical matter applies only to non-citizens.® 
[ Citizens of a state doing business in its territory, whether through 
an agent or not, are liable to suit in, and subject to, its courts. To 
permit citizens of other states to do business within the state without 

‘being similarly amenable to process is to discriminate against domes- 
\tic enterprise. A statute should not, however, attempt to extend 
‘the jurisdiction of the courts over non-citizens to a greater extent 
‘than that exercised over citizens. If, for example, a personal judg- 
ment may not be given against a citizen without personal service, a 
statute allowing such a judgment against a non-citizen will be un- 
constitutional.®’ But the fact that ‘“‘personal service” has been 
used ambiguously to cover both service on the defendant in person 
and service by leaving the writ at his home, may explain a number 
of cases.** The statutes upon’ which service in these cases was 
based provided for service on a resident defendant in person, or if 
that be impossible, then by leaving the writ at his house, while they 
provided for service on a non-resident by leaving process with his 
agent. The courts were thus immediately impressed by the ap- 


6 In this section of the article non-resident and non-citizen are used inter- 
changeably. 

67 Kentucky CopE oF PRACTICE OF 1895, §§ 48, 56, 419; Moredock »v. Kirby, 118 
Fed. 180 (1902). 

68 19 EncycL. oF PL. & Pr. 613; ALDERSON, JUDICIAL WRITS AND PROCESS, 179; 
Johnston v. Robins, 3 Johns. (N. Y.) 440 (1808); Dunkle v. Elston, 71 Ind. 585 (1880); 
Minn. STAT. 1913, § 7732. 

69 MINN. Stat. 1913, § 7732, LAWS OF 1901, ch. 278; DELAWARE REv. CopE 
1893, ch. 102, § 2, ch. 192; LoutstANA-GARLANDS Rev. CopE or Prac. 1914, § 187 
et seg.; CODE OF TENN. 1896, § 4535 and cases and sections there cited, §§ 4516, 4542; 
Cabanne v. Graf, 87 Minn. 510, 92 N. W. 46 (1902); Caldwell v. Armour, 1 Pen. (Del.) 
545, 43 Atl. 517 (1899); Aikmann v. Sanderson, 122 La. 265, 47 So. 600 (1908); Brooks 
v. Dun, 51 Fed. 138 (1892). 
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parent discrimination against non-citizens in making them subject 
to personal judgments under a substituted service while citizens were 
only subject to such judgments under personal service, using the 
term in the broader sense. The cqurts have found no difficulty in 
supporting service at the home of a non-citizen temporarily within 
the state,” for that is personal service in the broader sense to which 
citizens are subject. 

The difference in the circumstances surrounding citizens and non- 
citizens makes a difference in the method of service upon the two nec- 
essary. No discrimination is involved if the difference in the means 
adopted to put all business enterprises operating in the state upon 
an equal footing bears a fair relation to the difference in the condi- 
tions attending each. Both citizens and non-citizens are sub- 
jected to the jurisdiction of the courts upon substituted service. 
It is natural to serve the citizen at his home, while in the great ma- 
jority of cases such service would not be possible on non-citizens. 
The obvious place to serve process upon the latter is at his place of 
business. Apart from the possibility of discrimination the method 
of service is immaterial provided it be reasonably calculated to 
give the defendant notice of the controversy and afford him an op- 
portunity to be heard in court. In Pennoyer v. Neff,” the leading \, 
case in this field of the law, the opinion of the court expressly recog- 
nizes the right of a state fo impose this condition on non-citizens.”./ 

But even were it admitted that such a statute did to some extent 
tend to infringe upon the guarantees of the comity clause, it might 
nevertheless be supported as a proper exercise of the police power. 
While the scope of the police power has never been exactly delim- 
ited, it is certain that “it extends to regulations designed to pro- 
mote public convenience or the general prosperity.” ® It is also 





70 Harrison v. Farrington, 35 N. J. Eq. 4 (1882); Davidson v. Hastings, 2 Keen 509 
(1838). 

1 95 U. S. 714 (1877): 

7 At page 735 Mr. Justice Field states: “Neither do we mean to assert that a State 
may not require a non-resident . . . to appoint an agent . . . to receive service of 
process and notice in legal proceedings [arising out of business done within the state] 
. . . As was said by the Court of Exchequer in Vallee v. Dumergue, ‘It is not contrary 
to natural justice that a man who has agreed to receive a particular mode of notifica- 
tion of legal proceedings should be bound by a judgment in which that particular mode 
of notification has been followed’. . .” 

7% Sligh v. Kirkwood, 237 U. S. 52, 59 (1914); Noble State Bank v. Haskell, 219 
U. S. 104 (1910). 
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well recognized that the extent of several of the guarantees of the 
Federal Constitution is limited by the exercise of the police power 
of the states.“ Nor is the comity clause an exception. Statutes 
forbidding the sale of liquor without a license which will be granted 
only to citizens, have time and again been upheld in the state 
courts and finally in the United States Supreme Court,” as proper 
police measures.” 

If the purpose of the statute be within the scope of the police 
power, two further inquiries remain: (1) Does the statute bear a 
real relation to the accomplishment of that purpose? (2) Does it 
“operate alike upon all persons and property under the same cir- 
cumstances and conditions”? With reference to the first inquiry 
it might well be argued that the statute should not be broader in 
terms than is reasonably required to secure the end sought and there- 
fore that it should be restricted to cover suits brought by citizens of 
the state, or at any rate suits arising out of the business done 
within the state. Thus restricted it certainly makes for the security 
of commercial transactions within the state, and clearly coincides 
with the sentiment of the business public. Passing to the second 
inquiry, if a difference in treatment of groups is based upon and bears 
a relation to a substantial difference in the conditions surrounding 
each, then it does not violate the Fourteenth Amendment.” There 
is obviously a real difference in the accessibility of citizens and non- 
citizens in courts of justice. Statutes such as those in question, 
which merely provide a different and more appropriate method of 
substituted service on non-residents than that used for residents 
would seem to be constitutional beyond any question, although 
this point has not been discussed in any of the cases. Numerous 
similar statutes, many of them on all fours with those under dis- 
cussion, have been sustained on this theory.” 





™% CooLey, CONSTITUTIONAL LimiTATIONS, 7 ed., 832. 

% Welsh v. State, 126 Ind. 71, 25 N. E. 883 (1890); Mette v. McGuckin, 18 Neb. 223, 
25 N. W. 338 (1885), 149 U. S. 781 (1892). 

7 See collection of authorities in 14 L. R. A. 582, particularly Haney v. Marshall, 9 
Md. 194 (1856), and kindred cases; see the physician cases in 1 Micn. L. REv. 286, 
cited supra. 

™ Barbier v. Connelly, 113 U. S. 27, 31-32 (1884). 

78 Nearly every state in the Union has statutes regulating non-resident persons and 
associations, whether incorporated or not, engaging in the business of insurance within 
its limits. These statutes invariably require the appointment of an agent within the 
state to receive service of process as a condition of the right to do business. Not 
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It is now settled that a statute requiring foreign corporations 
engaged in interstate commerce to submit to the jurisdiction of the 
state courts disputes arising out of interstate business transacted 
within the state is justified as an exercise of the police power before 
action by Congress.’? The numerous quarantine and other regula- 
tions previously supported on the same ground made this an almost 
necessary result. By a parity of reasoning a similar statute cover- 
ing individuals engaged in interstate commerce should be sup- 
ported.” As it will hardly be contended that the right of citizens 
to do business within a state is of a more sacred nature than that 
of a corporation engaged in interstate commerce, these cases have a 
very close bearing on our main problem.*! 





merely have none of these statutes been upset because of this provision, but they have 
always been expressly upheld except where the statutes-were obviously calculated in 
other respects to put non-residents at a disadvantage, and the discrimination had no 
basis in a difference of position between residents and non-residents adequate to justify 
it. People v. Gay, 107 Mich. 422, 65 N. W. 292 (1895); State v. Stone, 118 Mo. 388, 
24 S. W. 164 (1893); but see State v. Ins. Commrs., 37 Fla. 564, 20 So. 772 (18096); 
Barnes v. People, 168 Ill. 425, 48 N. E. ot (1897); 25 L. R. A. 238 for statutes upset 
because clearly discriminatory. Many statutes making it more difficult for non-citi- 
zens to obtain relief in domestic courts have been sustained, because the difference in 
position between citizens and non-citizens required different provision to protect all 
parties to litigation. The presence of the citizen and his property within the jurisdic- 
tion affords a surety lacking in the case of non-citizens. In Haney »v. Marshall, 9 Md. 
194 (1856), the statute required security for costs from non-residents. In Head ». 
Daniels, 38 Kan. 1, 15 Pac. g11 (1887), the statute dispensed with an undertaking in 
attachment proceedings where defendants were non-residents. Campbell v. Morris, 3 
Harr. & McH. (Md.) 535 (1797), was another case making a different provision for 
non-residents with respect to attachments. See also the liquor license and physician 
cases cited supra, notes 75, 76; also see 14 L. R. A. 582. 

79 International Harvester Co. v. Kentucky, 234 U.S. 579 (1913); Western Union 
Tel. Co. v. Pleasants, 46 Ala. 641 (1871); Tauza v. Susquehanna Coal Co., 220 N. Y. 
259 (1917). 

80 Adams Express Co. v. Crenshaw, 78 Ky. 136 (1879). 

81 Tt seems settled on authority that the problem of getting jurisdiction by consent 
over non-incorporated associations of citizens of other states is not different from that 
of getting jurisdiction similarly over individual citizens of other states. As res integra 
one might have quarreled with the decision in Paul v. Virginia, 8 Wall. (U. S.) 168, divid- 
ing all extra-state enterprises into corporations not entitled to the benefit of the comity 
clause and citizens who are. It might have been argued that the corporate group was 
simply a convenient form of organization employed by citizens in commercial under- 
takings and equally entitled with citizens to the protection of the comity clause. If, 
however, the distinction had to be drawn between citizens and group units which are 
not citizens, the point might have been made that all groups must be withdrawn from 
the scope of the comity clause, because each unit has an identity although not a legal 
personality distinct from its members, the citizens. 
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As a matter of fact, most of the statutes attempting to extend the 
jurisdiction of the courts over non-citizens doing business within 
the territory show not the slightest intention on the part of the state 
to bargain or to admit the group or individual to do business on the 
condition that it or he consent to the jurisdiction of the courts. 
Those statutes which disclose such a state of mind very sensibly 
forbid the parties to do business until they have filed with a state 
officer a designation of an agent to accept service. The insurance 
statutes are all of this type; as also is the Kentucky provision for 
service on non-residents engaging in the surety business within the 
state.” 

Most of the statutes seem to assume the existence of jurisdiction 
over the parties and merely provide a method of service. Gener- 
. ally the courts, which have held this type of statute unconstitutional, 
have made the validity of this assumption, or rather its invalidity, 
one of their two principal rationes decidendi. The other has been 
the alleged infringement of the rights secured to citizens of other 
states by the comity clause previously discussed. We must now 
proceed to investigate the validity of the assumption made by the 
statutes, that is, to what extent, if any, jurisdiction through pres- 
ence may be obtained over non-resident individuals and groups. 

The problem of obtaining jurisdiction by presence calls for the 
application of several principles already laid down. A restatement 
of the problem will probably aid in its solution. Where an individ- 
ual is not (1) present within the state, or (2) domiciled there, (3) 
owes it no allegiance, and (4) has not consented to its jurisdiction, 
the state’s courts have no power to render a personal judgment 
against him since Pennoyer v. Neff.* In the case under discussion, 
while the individual is not personally present in the state, he is 
doing business there either as an individual entrepreneur or as a 
member of a group of entrepreneurs, through agents who represent 
him. The latter case, while giving rise to the more numerous and 
vital problems in the modern state, theoretically affords us less 
difficulty than the former. Today we have great aggregations of 
capital doing a business which recognizes no territorial limits, with 
every conceivable form of organization; partnership, limited part- 
nership, joint stock company, and trust, possessing vast powers for 





& KENTUCKY STATUTES, 1915 (Carroll), § 37204. 
8 os U. S. 714 (1877). 
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good and evil. But more important perhaps are the immense com- 
binations of men with power to shake the very foundations of the 
state, such as our labor unions, political groups, and religious organi- 
zations, not to mention the mushroom-like growth of codperative 
and fraternal societies of all characters. Some of these in the 
United States and England, but more particularly on the Continent, 
have, by judicial decision and statute, been given many of the 
attributes of a corporation. Whether the effect of such laws has 
been to confer personality on any group or not, is a question to be 
determined by the laws of any place in which the group may happen 
to be present. Whether the jurisdiction which creates a status calls 
it by that name is immaterial. We are not directly interested in 
the domestic status and regulation of these groups.® Our problem 
is the control the courts of a state may exercise over one of them, 
formed under the laws of another sovereign, which do not recognize 
its corporate personality, when it engages in activities within the 
territories of the state. We shall not stop to consider the jurisdic- 
tion of courts of law or equity over such members of the group as are 
within the jurisdiction. It is obvious that the courts have no 
jurisdiction over the non-resident members of these groups except 
such as they can exercise through the group. 

If group A, an unincorporated union, is running a strike, or group 
B, an unchartered farmers’ codperative society, is disposing of its 
members’ eggs within a state, either group is very clearly present 
and doing business within that state. Ifa negro slave domiciled in a 
state which denied him personality, came north and did some busi- 
ness while present within a northern state, there would in common 
law countries be no question as to the right of that state to predi- 
cate personality upon him, that is, the capacity for rights and obli- 
gations.*’ Personality is not a status in the common law. There 





* United States ». Adams Express Co., 229 U. S. 381 (1912); Edgeworth v. Wood, 
58 N. J. L. 463, 33 Atl. 940 (1896); Pipe Co. v. State Board, 57 N. J. L. 516, 31 Atl. 
220 (1895); Express Co. v. State, 55 Ohio St. 69 (1896). 

8 For the nature of the difficulties involved in these problems reference should be 
made to 3 MAITLAND, COLLECTED PAPERS, 271 ef seg. Geldart’s brilliant paper on Legal 
Personality, 27 L. Quart. REv. 90, Jethro Brown’s discussion of the Personality of the 
Corporation and State, 21 L. Quart. REv. 365, the articles of Dicey and Geldart al- 
ready cited, note 7, in English, and the vast continental literature on this subject. 

% StrouD, SLAVE Laws, 2 ed., 34 et seg.; State ». Mann, 2 Devereux Law (N. C.) 
263 (1829); Ex parte Boylston, 2 Strobhart Law (S. C.) 41, 43 (1846). 

87 Somerset v. Stewart, Lofft 1 (1772); Polydore v. Prince, 1 Ware *402 (1837). 
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seems, therefore, to be no reason why the laws of a state should 
not predicate personality upon any foreign group, capable of a 
capacity for rights and obligations, at any rate to the extent of the 
business done within the state. The United States Supreme Court 
has expressly: held that Congress might do this.** The courts of the 
state would then have the power to render a judgment in personam 
against the group as such, and, what might be more important, make 
a decree in equity binding it. 

It seems that this is exactly what has been done by states that 
have passed statutes similar to the Texan one sustained in Sugg v. 
Thornion.®® Texas Statutes, section 1224, provide: 


“In suits against partners the citation may be served upon one of the 
firm and such service shall be sufficient to authorize a judgment against 
the firm and against the partner actually served.” 


Section 1346 provides: 


“Where the suit is against several parties jointly indebted upon a 
contract and the citation has been served upon some of the parties, but 
not upon all, judgment may be rendered therein against such partner- 
ship and against the partners actually served, but no personal judgment 
or execution shall be awarded against those not served.” 


The effect of this statute is to impose an obligation on the 
partnership as such, enforceable only against the property of the 
partnership, which is to that extent treated as a legal person. In 
Sugg v. Thornton * the United States Supreme Court sustained a 
personal judgment against a firm, one of the partners of which re- 
sided in another state, although service was made only upon the 
resident partner. Texas not having jurisdiction of the non-resident 
partner could not charge his share of the partnership assets by a 
personal judgment. But Texas had the right to treat a partnership 
present in Texas as a legal person as well as a commercial unit and 
as such to impose a personal judgment upon it enforceable against 
all its property no matter to whom that property might go in the 
event of a distribution of the firm’s assets. In other words, such 
statutes cannot be supported as mere procedural conveniences when 
applied to partnerships all the members of which are not within the 





88 United States v. Adams Express Co., 229 U. S. 381, 390 (1912). - 
8 132 U.S. 524 (1889). 
9 Ibid. 
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jurisdiction of the court.*' Sugg v. Thornton and the long line of 
similar decisions hold that a state may personify a foreign partner- 
ship for the purpose of jurisdiction. Such statutes are to be found 
in nearly every jurisdiction in the United States, and judgments 
against foreign partnerships based upon the service they prescribe 
have been universally upheld.” Some similar statutes have been 
held unconstitutional, and properly so, when they have made no 
provision for limiting the enforceability of the judgment to the prop- 
erty of the firm and of those partners personally served.* The 
English rules of the Supreme Court™ similarly provide for suits 
against the partnership as such when the firm is doing business in 
England. The judgment binds only the firm assets and the assets 
of any partner who may be served within the jurisdiction.® 

Most of these statutes make service on the agent in charge of the 
local business enough to support a judgment against the firm, and 
this is clearly sound if the partnership is present and doing business 
in the jurisdiction. The presence of one partner cannot give the 
courts any peculiar right to charge the share of non-resident part- 
ners in the partnership assets; that power can exist only by virtue 
of the presence of the firm, and the presence of a partner is no more 
the presence of the firm than the presence of any other agent in the 
scope of his employment. Indeed, it would seem less so where an 
immense business is carried on in a partnership form and where the 
holder of a certificate for a 1/1000 distributive interest is a partner. 
The presence of such a partner taking no active part in the business 





% Tf all the members are within the court’s jurisdiction it may be said that reason- - 
able notice of the controversy is all that is required by due process. 

® Sugg v. Thornton, 132 U. S. 524 (1889); Winter v. Means, 25 Neb. 241, 41 N. W. 
157 (1888); Broatch v. Moore, 44 Neb. 640, 63 N. W. 30 (1895) (only enforceable 
against firm property); Brawley v. Mitchell, 92 Wis. 671, 66 N. W. 799 (1896); Sketch- 
ley v. Smith, 78 Ia. 542, 43 N. W. 524 (1889); Roberts v. Pawley, 50 S. C. 491, 27 S. E. 
913 (1897) (S. C. Stat. not complied with); Yerkes ». McFadden, 141 N. Y. 136, 36 
N. E. 7 (1894); Whitmore v. Shiverick, 3 Nevada, 288 (1867); Johnson »v. Lough, 22 
Minn. 203 (1875); Brooks v. McIntyre, 4 Mich. 316 (1856); Ralya Market Co. ». 
Armour, 102 Fed. 530 (1900); Thomas v. Nathan, 65 Fla. 386, 62 So. 206 (1913); 
Kearney v. Fenner, 14 La. Ann. 870 (1859). 

% Flexner v. Farson, 268 Ill. 435, 109 N. E. 327 (1915); Caldwell v. Armour, 1 Pen. 
(Del.) 545, 43 Atl. 517 (1899); Brooks v. Dun, 51 Fed. 138 (1892); Aikmann »v. Sander- 
son, 122 La. 265, 47 So. 600 (1908), all partnership cases. 

% Order 48; A, sec. 1, 8. 

% Banking Co. v. Firbank, [1894] 1 Q. B. 784, but see Piccott, SERVICE OUT oF 
THE JURISDICTION, 81 et seg., for previous state of the law and difficulties raised before 
this conception was accepted, 
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of the group would, it seems, have no more the effect of giving the 
court jurisdiction than the presence of a stockholder in a corpora- 
tion, provided the corporation were not otherwise engaged in 
business in the jurisdiction.” 

Where the group is of such character it has all the advantages of 
a corporation together with the protection of the comity clause. 
If it could insist on having all its members joined as necessary par- 
ties defendant as a condition of suit, it would obtain practical im- 
munity from personal obligation. This difficulty has likewise been 
met by statutes which in effect make such companies legal persons. 
A typical statute is to be found in the New Jersey Practice Act, 
section 40 of which provides as follows: 


“Any unincorporated organization, consisting of seven or more per- 
sons and having a recognized name, may be sued by such name in any 
action affecting the common property, rights and liabilities of such organi- 
zation; all process, pleadings and other papers in such action may be 
served on the president . . . or the agent or manager or person in charge | 
of the business of such organization; such action shall have the same 
force and effect as regards the common property, rights and liabilities of 
such organization as if it were prosecuted against all the members thereof; 
and such action shall not abate by reason of the death, resignation, re- 
moval or legal incapacity of any officer of such organization or by reason 
of any change in the membership thereof.” 


The sections following treat the group in all respects as a corpora- 
tion. Service under this statute was made the basis of a personal 
judgment against a Lloyds Association for insurance in Bank v. 
Fire Association.’ Such judgments have been invariably sustained,” 
even where the group has been organized outside the state and is 
composed principally of non-residents.°® New York has gone to 





% It should be remembered that service on an agent is not upheld because he is an 
agent of the partners. That reasoning would be equally applicable to support a per- 
sonal judgment against each partner, and, a fortiori, to support a personal judgment 
against each and all of the partners where only one has been served. The court having 
jurisdiction of the agent of the partnership group has thereby jurisdiction of the group 
through its presence, and the service is upheld as service on the group. 

% 63 N. J. L. 5 (1899). 

% Bank v. Van Derwerker, 74 N. Y. 234 (1878); Buss, ANNOTATED NEw York 
Conk, § 1919 et seg., and cases cited; Patch Mfg. Co. v. Capeless, 79 Vt. 1, 63 Atl. 938 
(1906) (Vr. Stat., § 1099); Appeal of Baylor, 77 S. E. 59 (S. C. 1913). 

% State v. Adams Express Co., 66 Minn. 271, 68 N. W. 1085 (1896); Taylor v. Order 
of Railway Conductors, 89 Minn. 222, 94 N. W. 684 (1903); Adams Express Co. ». 
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the extent of treating a joint stock company, which it declares not 
to be a corporation and which has non-resident members, as having 
personality sufficiently distinct in law to allow one of its members 
to sue it for a wrong arising out of its dealings with him as a common 
carrier. The United States Supreme Court has held that the In- 
terstate Commerce Act has personified the joint stock companies 
engaged in the express business to the extent of making them 
indictable. 

The form in which the group’s business is carried on should not 
affect the question of jurisdiction. The sole question should be: 
Is the group present? It is conceived that it is not present unless 
it maintains agents or members engaged in the group business 
within the state. If the group is actually doing business there, 
whether the profit sharers are partners, or cestuis que trustents™ 
or mere shareholders, should be immaterial. There is certain 
property being used in the business and judgment can always be 
enforced against that — the judgment itself can run against the 
group in its business name. If a hedge of trustees holds legal title 
to the assets of the business, the equitable title is at any rate in 
the group and its members, and may be levied upon in a judgment 
against the group. A trust estate is not less capable of personality 
than other groups; it possesses personality on the continent. In- 
deed, all these groups receive more or less recognition as persons, 
principally in taxing statutes.’ 


As a matter of fact, the external group activities of the house of 
J. P. Morgan, of which J. P. Morgan is the sole proprietor, are not 
distinguishable from those of the firm of J. P. Morgan & Co., of 
which J. P. Morgan and H. P. Davison are partners, or from those 
of J. P. Morgan, Inc., of which J. P. Morgan owns all the shares 
except those allotted to dummy directors. If J. P. Morgan & Co. 
and J. P. Morgan, Inc.,can as matter of fact be said to be present 
in a foreign jurisdiction, then the house of J. P. Morgan may simi- 





Schofield, 23 Ky. L. 1120, 64 S. W. 903 (1901); Messler ». Schwarzkopf, 35 N. Y. Misc. 
72 (1901). me 

100 Westcott v. Fargo, 61 N. Y. 542 (1875). 

101 United States v. Adams Express Co., 229 U. S. 381, 390 (1912). 

10 Williams v. Milton, 215 Mass. 1 (1913). 

108 In re Associated Trust, 222 Fed. ror2 (1914). 

1 Federal Corporation Income Tax. 





708 HARVARD LAW REVIEW 


larly be there. But if a state in which the house of J. P. Morgan 
is doing business decides to endow it with legal personality, it may 
certainly do so. If judgment be given against the new entity, 
against what property may it be enforced? Evidently it is enforce- 
able against the property within the jurisdiction actually engaged 
in the business, such as office furniture, cash in hand, and securities 
employed as collateral. But can the plaintiff go further and attach 
the property of J. P. Morgan not actually being used in the business 
at the present moment? It is thought that he may. Where an 
individual engages in business, his relation to that business is dif- 
ferent from his relation to a partnership of which he is a member, 
or to a corporation in which he invests. In each of the latter two 
cases a definite sum is generally laid aside as capital with which to 
‘carry on the business. This sum may not be reduced without con- 
siderable formality. In the case of the individual, except occasion- 
ally as a matter of bookkeeping and then without further signifi- 
cance, no distinction is made between property to be used in the 
carrying on of his business and that to be used for his other activities. 
He puts money into the business and takes it out as circumstances 
demand. Thus, in a sense, it may be said that all the property 
owned by J. P. Morgan personally is, as a matter of fact, as it is as 
a matter of law, the capital of the house of J. P. Morgan. In other 
words, the whole property of the individual in this case is the prop- 
erty of the group entity known as the house of J. P. Morgan and 
it is subject to execution on a judgment against that entity. When 
a man is carrying on several enterprises which he is really desirous 
of isolating, he incorporates them. Unless he does so, it may be 
said that they constitute a unit only separated so far as convenience 
demands, the capital and labor of each flowing into the other when- 
ever desirable. A law subjecting the whole of an individual’s prop- 
erty to execution under a judgment against his business should not 
be held unconstitutional. The capital of his business is admittedly 
subject to execution under such a judgment, and the test laid down 
for determining that capital cannot be said to be an unfair or un- 
reasonable one, because in the great majority of cases the individ- 
ual’s property is the capital of his business, and in those few cases 
in which this might not be true, it would as a practical matter be 
impossible to distinguish the individual’s property from the capital 
of his business. Allowing the judgment to be taken against the 
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individual directly, is merely a matter of procedure and cannot 
affect the substantial rights of the parties. Pennoyer v. Neff '® has 
not concluded this reasoning, because the statute in that case was 
not restricted to individuals engaged in business within the state. 
Indeed, as we have seen, the opinion of the court specially excepted 
such a case from its decision. 

The courts have not yet expressly formulated this theory, al- 
though it has been the basis of several decisions. For a time it 
appeared to be the theory adopted by the British judges in draw- 
ing up their rules under the Judicature Act of 1873. Rules of the 
Supreme Court, Order IX provides: 


“When one person carrying on business in the name ofa firm apparently 
consisting of more than one person shall be sued in the firm name, the 
writ may be served at the principal place within the jurisdiction of the 
business so carried on, upon any person having at the time of service 
the control or management of the business there, and subject to any of 
the rules of the Supreme Court, such service shall be deemed good 
service on the person sued.” 


Order XVI provides (section 8): 


“Any person carrying on business in the name of a firm apparently 
consisting of more than one person may be sued in the name of such 
firm.” 


_ In O'Neil v. Clason the Divisional Court upheld service on the 
manager of the business of a resident of Germany not then within 
the jurisdiction, doing business under the name of Clason & Co. 
Since the court had no jurisdiction over the non-resident, this de- 
cision interpreted the rules as recognizing the personality of a 
man’s business apart from himself. Unfortunately, some seventeen 
years later the case was overruled by the Court of Appeal in St. 
Gobain v. Hoyermann,™ where the rules were interpreted to cover 
only a resident doing business under a firm name. But as Dicey 
points out, the question is not yet free from doubt in England. 

In Alaska Commercial Co. v. Debney,® the United States Circuit 
Court of Appeals for the Ninth Circuit committed itself to the same 
theory, by enforcing a judgment obtained in Canada against a 
defendant residing in the United States upon service on the agent in 





1% os U. S. 714 (1877). "106 46 L. J. Q. B. (N. s.) 191 (1876), 
107 [1893] 2 Q. B. 96. 108 144 Fed. 1 (1906). 
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charge of his business in Canada, without in any way raising the 
question of defendant’s consent to the service. As the Canadian 
court did not have jurisdiction of the defendant but only of his 
business, the decision recognizes the possibility of the business con- 
stituting a legal personality distinct from its owner. 

Guenther v. American Steel Hoop Co.’ is probably the leading 
American case. The facts are the same as those in the English case, 
but the statute is in the ordinary American form. It is as follows: 


“Tn actions against an individual residing in another State or a part- 
nership, association, or joint stock company, the members of which reside 
in another State, engaged in business in this State, the summons may be 
served on the manager, or agent of, or person in charge of such business 
in this State, in the county where the business is carried on, or in the 
county where the cause of action occurred.” 


The court, in the most carefully reasoned opinion on the subject, 
proceeding from the dictum of Mr. Justice Field in Pennoyer v. 
Neff," seems to feel that the question of discrimination under the 
comity clause is the only one involved. But it recognizes that the 
judgment given in Kentucky does not necessarily have to be given 
full faith and credit abroad in such states as do not possess statutes 
similar to the Kentucky one. Such states have not recognized a 
legal personality similar to that created by the Kentucky statutes, 
and hence there is no defendant amenable to their courts against 
whom the judgment might be enforced. The court in Johnson v. 
Westerfield "? dealt with an individual engaged in interstate com- 
merce in the same way, and correctly so. The fact that the individ- 
ual is engaged in interstate commerce cannot affect the question 
before Congress has taken action. In Indiana we have a decision 
of the highest court in Edwards v. Van Cleave,"* supporting a judg- 
ment rendered against a non-resident individual doing business 
within the state based on service upon his agent in charge. Green 
v. Snyder ™* and Carpenter v. Laswell’ are exactly in point." 

109 116 Ky. 580, 76 S. W. 419 (1903). | "° Ky. Civ Cone, sec. 51, subsec. 6. 

1 Cited supra. M2 143 Ky. 10, 135 S. W. 425 (1911). 

8 47 Ind. App. 347, 94 N. E. 596. 14 114 Tenn. 100, 84 S. W. 808 (1905). 

5 23 Ky. L. 686, 63 S. W. 609 (1901). 

16 Adams Express Co. v. Crenshaw, 78 Ky. 136 (1879); Crane v. Hall, 165 Ky. 827, 
178 S. W. 1096 (1915); Rauber v. Whitney, 125 Ind. 216, 25 N. E. 186 (1890); Behn ». 
Whitney, 125 Ind. 599, 25 N. E. 187 (1890), are all cases containing dicta supporting the 


principal cases, but being partnership cases are not in point. Probably they are wrongly 
decided where the judgment is not limited to firm assets. 
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The only decision squarely holding a statute of this type un- 
constitutional when applied to non-resident individuals is Cabanne 
v. Graf "” decided by the Supreme Court of Minnesota in 1902. 
The court very properly pointed out that the defendant in that 
case had never consented to submit himself to the jurisdiction of 
the Minnesota courts. But it then went on to beg the question 
by assuming that Pennoyer v. Neff "* had concluded it when that 
case settled that a personal judgment could not be given against a 
person over whom the court had no jurisdiction. There are, how- 
ever, several cases not themselves in point containing dicta, 
founded principally on the comity clause, denying the constitu- 
tionality of similar statutes.” 

So far we have been discussing the right of a state to give a per- 
sonal judgment against a group or individual residing abroad. If 
this right is conceded we can secure a judgment enforceable not 
merely against property now within the state but against any prop- 
erty subsequently brought in, thus making it practically impossi- 
ble to do business within the state until the judgment is satisfied. 
As a remedy for the plaintiff, this is immensely superior to leaving 
him to bring separate quasi-in rem actions against each piece of 
property brought in. How far the judgment would be enforceable 
in a state other than that in which it was rendered would depend on 


the law of that state. If the state in which it was sought to enforce 
the judgment recognized the personality of the group or entity 
against which the judgment had been rendered, the judgment would 
come within the guaranty of the full faith and credit clause. If the 
state recognized no such personality, of course it would be justified 
in refusing to enforce a judgment running against someone who 
could not be brought before its courts.”° 


William F. Cahill. 


New York Clty. 





7 87 Minn. 510, 92 N. W. 46 (1902). 

U8 os U.S. 714 (1877). 

119 Caldwell v. Armour, 1 Pen. (Del.) 545, 43 Atl. 517 (1899); Brooks v. Dun, 51 
Fed. 138 (1892); Aikmann »v. Sanderson, 122 La. 265, 47 So. 600 (1908); Flexner ». 
Parson, 268 Ill. 435, 109 N. E. 327 (915), are all partnership cases in which judgment 
was not restricted to partnership assets and hence properly set aside. In Moredock ». 
Kirby, 118 Fed. 180 (1902),the state code did not allow judgments against citizens 
except on personal service. See note 67, supra. 

120 Flexner v. Parson, 268 Ill. 435, 109 N. E. 327 (1915). 
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STATUS OF STATE MILITIA UNDER THE HAY BILL 






NOTE in the Harvarp Law REviEw for December discussed 

under the above caption the questions involved in the recent 

case of Sweetser v. Emerson and, going farther, examined into the 

scope and constitutional basis of the Federal authority over the 

National Guard assumed by the Hay Bill. Rather strangely, the 

discussion passes over sub silentio the many obviously questionable 

means of “‘federalization,” and out of all the new Federal powers 

exerted by the Bill selects as constitutionally deficient the one 

ee which seems authoritatively established beyond doubt or criticism, 

namely, the power to draft the National Guard, or organized 

militia, of the several States into the Federal Army. Though the 

argument fails to recognize, indeed denies, the basis of such Federal 

authority, more strangely still it proceeds to sustain it, extra- 

constitutionally as it were, by resort to a theory that is destructive 
of all balance between the Nation and the States. 

That theory, as unnecessary as unsound, merits here a moment 
of consideration. The proposition is that Congress is without power 
to provide for drafting the organized militia into the Army of the 
United States, because such is not one of the constitutional purposes 
for which the militia may be called into the Federal service. But 
sanction is sought for legislation thus assumed to be unconstitutional 
in the acceptance by the States of the Federal pecuniary aid appro- 
priated on condition of State compliance; and thus, it is said, “the 
States will waive their right to object to the action of Congress 
under the terms thereof,” and, as for the individual members of the 
Guard, their enlistment oath to defend the United States and obey 
the orders of the President ‘‘would seem to constitute an express 
waiver of their constitutional right.to object to draft for other than 
the constitutional specified purposes.” Poise is likely to be lost 
in contemplating a.statement like this: 






































“Congress accomplishes this result [that is, using the militia for an 
assumed unconstitutional purpose] by using its constitutional power 
to organize the militia to abolish the constitutional limitations placed 
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on its use of the militia. A state is given the choice of having no militia 
or one unprotected by constitutional guarantees. The net result is 
that the old sort of militia, known to the Constitution, is to be done 
away with.” 

Such an argument clashes with reason as its consequence clashes 
with fundamental law. Surely neither the argument nor its conse- 
quence is appreciated. See what it means: Legislation which it 
was incompetent for Congress to enact, because transgressing the 
limit of its power and invading that expressly reserved to the States, 
may nevertheless be validated by being accepted or acquiesced in 
by State legislation which it was equally incompetent for the State 
to enact. Constitutional amendment by unconstitutional statute; 
by unlawful agreement between Congress and the State legislature; 
by purchase, indeed! 

My interest, however, lies in the proposition that the militia 
cannot be drafted into the Federal army, rather than in the theory 
suggested to sustain it. The draft section is the capstone if not the 
keystone of the military structure which it was the purpose of the 
Bill to provide. ‘‘Federalize” was the key word of the agitation and 
debate which produced the legislative result, pervading the entire 
legislative environment. The Dick Bill had provided that the 
organized militia or National Guard, as such, should be available 
for use, like a Federal army, for general military purposes “either 
within or without the territory of the United States” (section 5). 
That declaration seemed to satisfy all (except perhaps those lawyers 
interested enough in the subject to read the limited purposes for 
which the Constitution had authorized the Federal use of the 
militia) until the Attorney Genéral in 1912, concurring with the 
Judge Advocate General of the Army, held in a well-considered 
opinion that there was no constitutional warrant for such general 
Federal use of the militia beyond the territory of the United States. 
To make the militia fit and available for general military use where- 
ever a Federal army might be called upon to execute the national 
will has been the object of all the agitation since, and was the chief 
object of the Bill under discussion. But the most extreme “ federali- 
zationist,”’ upon reflection, realized that the militia as such could 
not be so used; that the militia status.served not as a basis for but 
a bar against such use, and that to make the militia so available 


1 29 Op. 322. 
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the status of its members would have to be, not simply that of 
militiaman over whom the Federal government has only a limited 
constitutional control, but must become that of federal soldier — a 
member of the Army of the United States — over whom the Federal 
government has exclusive and plenary control. The Bill proceeds 
upon a theory, heretofore unquestioned, that the militiaman is a 
citizen having a duty to render Federal military service which is 
paramount to, and therefore not incompatible with, his obligation 
to render local militia service, and it is upon him as a citizen of the 
United States that section 111 of the Bill provides for imposing in 
the imminence of war the Federal military status. If the enlistment 
obligation alone (section 70) accomplishes such a change of status 
immediately, then the organized militia of the several States under 
the Bill is something more than what is suggested, and what appar- 
ently Congress intended to suggest, as the status of the “ National 
Guard of the United States’; it becomes indeed an Army of the 
United States. Perhaps such is not the legal effect of the obligation, 
and certainly, speaking extra-judicially, Congress did not intend it 
so to be. The method adopted, then, to render the organized militia 
of the several States available for general Federal military service 
for war purposes out of the territory of the United States was a 
draft into the Army of the United States operative upon the mem- 
bers of the militia, not in their status as militiamen, but in their 
capacity as citizens, obliged as such to render to the Nation such 
military service as the Nation might require. Whatever may 
hereafter be found as to the validity and efficacy of some of the 
new Federal powers asserted by the Bill, the least questionable and 
most effectual element of federalization is to be found in the section 
criticized. True, Congress may draft any of its citizens without the 
preliminaries established by the Act; but now it has expressed the 
policy of especially preparing, rendering available for use, and using 
the members of the organized militia to the declared national end. 
It is now asserted that this cannot be; that the organized militia 
by virtue of its status is constitutionally exempt from service in the 
armies of the United States. If so, what is attempted is in violation 
of the constitutional right of the citizen or in derogation of the 
reserved rights of the States. The Nation, then, in the realm of 
national defense is not, as our fathers said it was, supreme; it has 
not the superior right to the military service of all its citizens; as 
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to all those who offer themselves to, and are accepted by, the several 
States in their own local service, it has no rights at all. Such a 
question is one of prime legal and political importance, exigent now. 
It involves a principle which applies to a wider field than the 
militia, and goes indeed to the vitals of the Nation. It is worthy 
of a lawyer’s serious consideration, and it is believed that brief 
study and reflection will bring the conviction that the Hay Bill is 
not subject to criticism for this particular assertion of Federal power. 

The power of Congress to raise armies finds no limitation in any 
quarter. It finds none in the terms of the grant or in any other 
provision of the Constitution. And none can be implied out of 
deference to State or individual right without offending reason, 
historical precedent and legal principle. In the international realm, 
preservation of the Nation and of all its constituent elements is the 
dominant national purpose, and the national power conferred in 
unrestricted terms to that end finds no logical limitation in regard 
for subordinate elements that have divested themselves of their 
separate power of protection and conferred it upon the sovereign 
who might the more effectually exercise it all in their behalf. Even 
an unrefined philosophy detects the lack of wisdom in one who 
would seek protection from the storm by pulling his shelter down 
upon him. Legislative precedents and governmental practice, 
Federal and State, have never recognized any such immunity in the 
militia status. Drafts of State troops were resorted to during the 
Revolution,” and the Act of June 30, 1834, refers to “drafted 
militia” as in the service against Indians on our frontier. During 
the Confederation the States maintained an active militia and 
frequently used it to supply the requisitions made on them for 
regular soldiers in the continental army. In Burroughs v. Peyton, 
post, the court cites many instances where Virginia made up the 
deficiencies in her quota by requiring drafts from the militia by 
legislation which provided that — 


“Each man so drafted shall be considered to all intents and purposes 
as a regular soldier, and shall serve as such for three years if the war 
should so long continue.” 


Throughout our history the States have recognized the feasibility 
of parting with their organized militia when a national crisis has 





2 2 JOURNAL CONGRESS, 458, 459; 3 idem, 38. 
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demanded it. In the Civil War the States parted first with their 
active militia in raising their quotas for the Federal Army, and the 
State organizations with their members became, when mustered 
into the service, United States Volunteers. The same thing pre- 
vailed in the Confederacy during that period. In the War with 
Spain the Volunteer Army was raised in the same manner. Of 
course, in contemplation of law the militia has been taken not as 
militia, nor as militia organizations, but as individuals owing the 
Nation allegiance and service. Such a long-continued course of 
governmental conduct is not without significance. 

The historic Draft Acts recognized no such theory of constitu- 
tional exemption. The Federal draft act of 1863 rendered 
liable to draft all able-bodied citizens of the United States, and 
all aliens who had declared their intention to become citizens, 
between twenty-one and forty-five years of age; and while pro- 
viding for the acceptance of substitutes and for pecuniary com- 
mutation in lieu of service, it is a remarkable fact that the 
governors of the several States were the only officers of the 
States excepted from the provisions. The same was true of 
the Confederate conscript acts, and, though frequently attacked 
on the theory that they deprived a State of a necessary instru- 
mentality and thus assaulted her indestructible character, the 
courts of the Confederate States, as will later be shown, con- 
demned the contention. It is significant also that Federal law 
providing for the army, including the present National Defense 
Act, has never excluded members of the National Guard from 
enlistment in the Federal forces, although, indeed, it might be 
wise to do so as a matter of policy within legislative control. 

Such historic considerations negative the suggestion that the 
draft of the organized militia into Federal armies trespasses upon 
the constitutional realm assigned to the State or offends against 
the constitutional right of the citizens comprising the militia and 
thus drafted. :, 

But the dominant character of this Federal power is more firmly 
established on legal grounds. Judicial authorities accord in sus- 
taining these propositions: 

1. There are no limitations, express or implied, upon the Federal 
power to raise and support armies, or upon the method or manner 
of the exercise thereof; and, specifically, 
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2. The Federal government is not dependent upon the will, 
either of the citizens or of the State, to carry that power into effect; 
and, more specifically still, 

3. The power to call out the militia, itself a compulsory service, 
does not limit the power to raise and support armies, nor is the latter 
power subordinate to the power conferred over the militia. 

The Supreme Court of the United States in Tarble’s Case* said: 


“Among the powers assigned to the National government is the 
power ‘to raise and support armies’ and the power ‘to provide for the 
government and regulation of the land and naval forces.’ The execution 
of these powers falls within the line of its duties; and its control over 
the subject is plenary and exclusive. It can determine without question 
from any State authority how the armies shall be raised, whether by 
voluntary enlistment or forced drafts, the age at which the soldier shall 
be received, and the period for which he shall be taken, the compensation 
he shall be allowed, and the service to which he shall be assigned. And 
it can provide the rules for the government and regulation of the forces 
after they are raised, define what constitutes military offenses, and 
prescribe their punishment.” 


And, continuing — 


“No interference with the execution of this power of the National 
government in the formation, organization and government of its 


armies by any State officials could be permitted without greatly impair- 
ing the efficiency, if it did not utterly destroy, this branch of the public 
service.” 

The rights of the citizen do not countervail the right of the Nation 
in the realm of national defense. As was said in In re Grimley, — 


“The government has the right to the military services of all its 
able-bodied citizens; and may, when emergency arises, justly exact 
that service from all.” 


And, as was adverted to by Mr. Justice Harlan delivering the 
opinion of the court in Jacobson v. Massachusetts,’ — 


“ . . he [the citizen] may be compelled, by force if need be, against 
his will and without regard to his personal wishes or his pecuniary 
interests, or even his religious or political convictions, to take his place 
in the ranks of the army of his country and risk the chance of being shot 
down in its defense.” ‘ 

3 13 Wall. 397, 408. 


4 137 U.S. 147, 153 (1890). 
5 197 U.S. 11, 29 (1904). 








718 HARVARD LAW REVIEW 


A volume of judicial pronouncement recognizes, without a dis- 
cordant note, the unlimited character of this Federal power.® 

The Federal draft acts were tested in the courts and sustained in 
McCall’s Case’ and Kneedler v. Lane,’ upon the theory of the full 
and unrestricted character of the constitutional grant. And the 
constitutionality of the Confederate conscript acts, which was 
much more vigorously ‘contested, was sustained upon the same 
ground by the courts of the Confederate States without exception. 

Such constitutional canon pronounced by the highest court of 
the nation repels the contention and closes the door to the argument 
that the militia status furnishes an exemption from the operation of 
the vital national power, though the court has had no opportunity 
to apply the canon to the specific question. But in several instances 
the highest courts of the Confederacy did have such occasion, and 
in every instance rejected all such contentions in opinions justly 
celebrated for their cogency, learning, and completeness of dis- 
position. 

In Ex parte Coupland® the Supreme Court of Texas, in disposing 
of the contention in the course of an admirable opinion, said: 


“The fallacy of the position seems to be manifest from the qualifica- 
tions which they are forced to give it. For, as we have shown, the citizen 
has no right to exercise volition, with regard to the performance of 
military duty, so as to impair, or qualify the power of congress to raise 
armies, and, if the qualification exists by reason of the rights of the State 
over the arms-bearing citizens as its militia, and to appoint their officers 
when in the service of the Confederate States, these rights could not surely 
be affected by the voluntary action of the citizen. Nor can the difficulty 
be gotten over by saying that it is further to be assumed that the State 
must be presumed to have consented to his voluntary enlistment; for it 
is as impotent as the citizen to destroy in this manner a constitutional 
right conferred upon congress, or thus to confer one not otherwise 
given. . . . The individual is equally an arms-bearing citizen whether 





6 See Dynes v. Hoover, 20 How. 65 (1857); Johnson »v. Sayre, 158 U. S. 109, 114 
(1894); Ex parte Milligan, 4 Wall. 2, 139 (1866); United States v. Sweeny, 157 U. S. 
281, 284 (1894); United States v. Bainbridge, Fed. Cas. 14, 497 (1816); United States 
v. Blakeney, 3 Gratt. (Va.) 405 (1847); Commonwealth v. Gamble, 11 Serg. & R. (Pa.) 
93 (1824); Commonwealth v. Morris, 1 Phila. 381 (1852); Ex parte Brown, 5 Cranch 
_ (U.S. C. C.) 554 (1839); and the cases hereinafter discussed. 

7 5 Phila. 259, 268 (1863). 
8 45 Pa. St. 238 (1863). 
® 26 Tex. 386, 396 (1862). 
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he goes into the service voluntarily, or otherwise. For surely the doctrine 
is not to be advanced that individuals, companies, or regiments of the 
‘well-regulated,’ arms-bearing citizens ‘necessary to the security of a 
free State,’ which has been organized, armed, and disciplined as pro- 
vided for by congress, and for whom a call is made by the Confederate 
States, in pursuance with the constitution, cease to be integral parts of 
the arms-bearing citizens of the State, because they prefer to volunteer 
their services directly to the Confederate government, and it is willing 
thus to accept them. 

“Tt is said, however, that .. . the control of the State over its 
militia may be entirely destroyed; but would not the result be the same 
if an equal number of its militia were to volunteer into the service of the 
Confederate States? The truth of the matter is, that when the citizen 
goes into the army raised by Congress, either voluntarily or in obedience 
to the law requiring him to do so, he does this as a citizen, and not as a 
militiaman. Congress has not the right to raise armies in either mode, 
beyond the necessities of the Confederate government for carrying 
into effect its granted powers. But in either case the citizen, when 
placed in its service, is temporarily withdrawn from the control of the 
State as a militiaman. For the time being the right of the State, or, 
more properly speaking, the right of the State government over him, 
must yield to the more pressing and important demand for his services 
by the Confederate government to enable it to discharge the duties for 
which it has been authorized to raise and support armies.” 


And further on the court said: 


“The origin of this grant of power to raise armies shows most con- 
clusively that it was not intended to leave the Government dependent 
upon the will either of the citizen or the State to carry it into effect. 
It is given in our constitution, as it was originally in the constitution of 
the United States, and was placed in that for the purpose of correcting 
one of the leading defects in the articles of confederation, experience 
having proved it absolutely essential, not only to the safety, but to the 
very existence of the Confederacy.” 1° 


Then, inquiring as to what disposition the sovereignty of the people 
had made of its right to military service from all its citizens between 


the two agencies by which they proposed to administer their goy- 
ernment, the court further said: 


“We find that it has given to its Confederate agency, so to call it, the 
sole power to determine upon the questions of war and peace, and that it 





10 Page 399. 
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has consequently made it the duty of that agent to protect the State 
itself, and its local agency from attacks from both domestic and foreign 
foes, and that it has clothed it with the power to-do this, by authorizing 
it to raise and support armies, and to provide and maintain a navy, 
to the extent that in its judgment it should deem necessary. . . . 
These agencies, though possessing distinct powers, have to look for 
their performance to the citizens, and, consequently, as in many 
other grants of power to them, their action is concurrent over the 
same subject matter, and at times may thus present seemingly con- 
flicting grants of power. What then is to be their construction? The 
answer is plain. The limited and subordinate must yield to the gen- 
eral and superior. Consequently, such as usually pertain to, or are 
indices of sovereign power must control, and be regarded as superior 
to those of a local and domestic character. Ordinarily there would 
be no appreciable conflict between these grants of power, as the num- 
ber of citizens the Confederate government would require for its 
armies would be so inconsiderable with reference to the bulk of militia, 
left under control of the local government, as to be, for practical pur- 
poses, unimportant to the latter. But great emergencies like that 
which now exist, will sometimes arise when the Confederate govern- 
“ment is forced to exercise the entire military power that has been 
granted to it; and there is consequently a call for the great bulk of the 
arms-bearing citizens into its armies, and a corresponding diminution of 
those under the immediate control of the State government under the 
laws governing the militia.” 


In Burroughs v. Peyton,” the Court of Appeals of Virginia said: 


“Tt is true that the constitution does recognize the militia, and pro- 
vides for using it, as well as regular armies, in the military service of the 
country. Well-regulated militia has (as is stated in one of the amend- 
ments) always been regarded as necessary to the security of a free state. 
It was therefore proper that provision should be made in the constitution 
for its organization, and for that authority to be exercised over it by 
the State governments, and Congress respectively. It was not probable 
that in the exercise of the power to raise armies, Congress would, under 
ordinary circumstances, materially diminish the number of the militia. 
But it cannot be true that, with a view to preserving the militia entire, 
it was intended to deny to Congress the right to take individuals belonging 
to it into the regular army. This construction would prevent Congress 
from obtaining from its ranks not only conscripts but volunteers also; 





ll Page 403. 
2 16 Gratt. (Va.) 470, 482 (1864). 
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but as the militia embraces the whole armsbearing population, it would 
render it necessary that the army should contain none but foreigners 
hired for the purpose, and having no interest in common with the people 
of the country. No one can imagine that such was the intention of the 
framers of the constitution. 

“The true interpretation of the constitution in reference to this matter 
would seem to be that the power to use the whole military force of the 
country was conferred upon Congress, and it was left to their discretion 
to fix, as the varying necessities of the country might require, the relative 
proportion of regular troops and militia to be employed in the service. 
If it should appear at any time to be appropriate to increase the army, 
it might be done by taking men from the militia either as volunteers or as 
conscripts — the action in either case being upon the individual citizen, 
and not upon the militia as an organized body. As it was impossible to 
foresee how large an army the exigencies of the country might demand, 
the number of militiamen to be thus transferred to its ranks was wisely 
left to the discretion of Congress.” 


In Ex parte Tate® the Supreme Court of Alabama said: 


“Until he [the militiaman] ceases to be a citizen, with the rights and 
duties which appertain to citizenship, he cannot exonerate himself, nor 
be exonerated by the legislative power, from the obligations which 
inherently attach to that relation. Protection is his right, and alle- 
giance his duty, so long as he remains a citizen; and the highest duty 
of allegiance is to respond to the call of his country for soldiers, when 
her liberty, including his own, is threatened, and her existence endan- 
gered by an invading enemy.” 


In Fitzgerald v. Harris“ the Supreme Court of Georgia, after 
holding that Congress could not grant irrepealable exemption from 
draft, used the following significant language: 


“Even in war, when it becomes necessary to send into the field a 
larger portion of the population, it is greatly desirable that another 
portion be left at home. There are always men who can be more useful 
at home than others and more useful there than in the field. As in the 
raising of armies, the Congress is not bound to take the whole population, 
nor even the whole of a class (where resort is had to classification), in 
the exercise of a sound discretion, exemption may be granted as inci- 
dental to the general power, but they must be always revocable at the 
will of the Congress. No man or set of men can be placed without the 
pale of legislative control in this matter for a single day.” 





8 39 Ala. 254, 268 (1864). 
4 33 Ga. (Supp.) 38, 54 (1864). + 








722 HARVARD LAW REVIEW 


In Barber v. Irwin,” another case in which the constitutionality 
of the Confederate conscript law was brought into question and 
again held valid, it was objected, among other things, that the 
unlimited power of Congress to place all citizens capable of bearing 
arms in the Army of the Confederate States is incompatible with 
State sovereignty and may be so exercised as to deprive them of 
their right to enforce their police power or to execute the mandates 
of their courts. To this argument the court replied that: 


“Public exigencies, and especially military exigencies, require that 
the Legislature be entrusted with ample powers. If the presumption, 
that no power susceptible of abuse could have been intended to be given, 
is to govern, in the construction of the constitution, the palpable result 
is, that our government is too weak to accomplish the ends for which it 
was instituted. In the language of Gov. Troup, so understood, ‘it is 
the weakest and most contemptible Government on earth; it is neither 
fit for war nor peace.’ ” 6 


Adverting to the admission in argument that in order to meet ° 
invasion Congress, by calling out the militia, had the power to 
place in actual military service all men capable of bearing arms, 
even to the last man, the court commented as follows: 


“Now, this done, what becomes of the sovereignty of the States, so 
jealously guarded, in construing the other clause? Where would be their 
police force; where their sheriff’s posse comitatus? Why is the pre- 


sumption so vigorously wielded against one power allowed to slumber 
when the other is invoked?” !” 


In Jeffers v. Fair'® it was argued that the proceeding by which the 
plaintiff-in-error was held in custody was a virtual calling forth of 
the militia and violated the Constitution in that it took from the 
State the right of appointing officers of the militia so called forth. 
The court replied that: 


“This argument rests upon the fact that the men now being enrolled 
for service in the army, have been previously enrolled in the States as 
militiamen. The simple and obvious reply is, that the status of the 
citizen is not merged in the militiaman; that the fact of enrolment with 





15 34 Ga. 27 (1864). 
16 Page 36. 
17 Page 37. 

‘ 18 33 Ga. 347 (1862). 
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the militia does not exempt him from other duties and liabilities of 
citizenship.”’ 

The above cases demonstrate the principle of the draft provision 
of the Bill, and its soundness. 

Coming back to the Bill, care should be taken not to confuse the 
authority to draft the militia as well as all other citizens under the 
power “‘to raise and support armies” *° with the power “to provide 
for calling forth the militia to execute the laws of the Union, sup- 
press insurrections, and repel invasions.”*! The latter power is 
invoked by section 1o1 of the Bill which contemplates the call of 
the National Guard as such, that is, as organized militia, for the 
specified constitutional purposes. When in the active service of 
the United States under such a call, the militia serves as militia 
of the several States though subject, of course, for the time being, 
to the exclusive government by Congress. But the power to raise 
armies is invoked by section 111, providing for the draft of the 
members oi the militia into the Army of the United States for war 
purposes; in such a case, they are not drafted as militia, nor do 
they serve as militia, but as members of the Army of the United 
States. Accordingly the section expressly declares that “all persons 
so drafted shall, from the date of their draft, stand discharged 
from the militia.” A militiaman, organized or unorganized, is a 
citizen. Concededly an unorganized, or reserve, militiaman is 
subject to draft; otherwise, since all arms-bearing citizens are 
such militia, whence shall our armies come? An organized militia- 
man is no less a citizen and is much better prepared, largely at 
Federal expense, to make an effectual contribution to the country’s 
cause in time of war. 

Judged by Marshall’s canon or any other reasonable rule, Con- 
gress not only has the right to take those who are the best prepared 
to defend the Nation, but it also has the duty. a 

S. T. Ansell. 


OFFICE OF THE JUDGE ADVOCATE GENERAL, 
WasaincrTon, D. C. 





19 Page 353. 
20 Art. I, sec. 8, cl. 12. 
2 Art. I, sec. 8, cl. 15. 
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INSANITY AND CRIMINAL RESPONSIBILITY 


II 


Fok the purpose of comparing the scope of the proposed sec- 
tion with existing rules, the law in three prominent states 
(Massachusetts, New York, and Illinois) will now be examined. 

Massachusetts. The Supreme Judicial Court in 1905 approved 
the following test of responsibility: 


“In order to constitute a crime, a person must have intelligence and 
capacity enough to have a criminal intent and purpose; and if his reason 
and mental powers are either so deficient that he has no will, no con- — 
science, or * controlling mental powers, or * if, through the overwhelming 
violence of mental disease, his intellectual power is for the time obliter- 
ated, he is not a responsible moral agent, and is not punishable for 
criminal acts.” ® 


The same court in 1914 announced the following “‘working rule 
whereby the jury are to be guided” in cases where the defense is 
insanity: ; 

“Tf then it is proved, to the satisfaction of the jury, that the mind of 

the accused was in a diseased and unsound state, the question will be, 
whether the disease existed to so high a degree that for the time being 
it overwhelmed: the reason, conscience, and *! judgment, and *! whether 
the prisoner, in committing the homicide, acted from an irresistible and 
uncontrollable impulse: If so, then the act was not the act of a volun- 
tary agent, but the involuntary act of the body, without the concurrence 
of a mind directing it.” * 
The later test is capable of two interpretations. It may be regarded 
as meaning (1) that there shall be lack of reason, conscience, and 
judgment in addition to the existence of an irresistible impulse, or 
(2) that, though reason, conscience, and judgment are still active, 
the impulse being irresistible cannot be restrained by them. As 
the conjunctive connective is used, the first would seem to be the 
proper interpretation. 





81 The italics are the present writer’s. 
® Commonwealth v. Johnson, 188 Mass. 382, 388, 74 N. E. 939 (1905). 
%® Commonwealth v. Cooper, 219 Mass. 1, 5, 106 N. E. 545 (1914). 
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However interpreted, it will be noted at once that the later test 
differs largely from the earlier. According to the earlier one there 
is no responsibility if there is either no will or no conscience or no 
power of control or no intellectual power. If, for instance, a defend- 
ant has normal will power and intelligence, nevertheless he would 
not be responsible if he has no conscience. Under the first inter- 
pretation of the later test the only defense would be irresistible 
impulse. Under the second interpretation reason, conscience, 
judgment, and power of control must all be lacking in order that 
there may be a defense. This is a condition which seldom occurs. 
A striking contrast to the last announcement of the Supreme Ju- 
dicial Court is presented by the charge of the trial judge to the jury 
in the same case. He told them “the defendant could not be con- 
victed if from mental disease he was unable to form a criminal 
intent,”’ which test closely resembles the provision of the proposed 
section. | 

Both the tests announced by the court—the one in 1905 and the 
one in 1914 — were taken verbatim from the famous charge to the 
jury by Chief Justice Shaw in the Rogers Case.“ His statement of 
the law regarding insanity. has been the object of great admiration 
and praise. So great a legal writer as Professor Greenleaf in his 
treatise on Evidence describes it as a “‘lucid exposition of the law,” ® 
and this statement has remained unchallenged by the subsequent 
editors. 

In view of the prestige which it enjoys and the position which 
it occupies as the basis of the present law in Massachusetts this 
charge of Chief Justice Shaw deserves careful analysis. The first 
part of the charge as it appears in the official report is as follows: 


1. “In order to constitute a crime, a person must have intelligence 
and capacity enough to have a criminal intent and purpose; and if his 
reason and mental powers are either so deficient that he has no will, 
no conscience or controlling mental power, or if, through the overwhelm- 
ing violence of mental disease, his intellectual power is for the time ob- 
literated, he is not a responsible moral agent, and is not punishable for 
criminal acts. 


_ 2. “But these are extremes easily distinguished, and not to be mis- 





* Commonwealth v. Rogers, 7 Metc. (Mass.) 500 (1844). 
8 2 GREENLEAF, EVIDENCE, § 372, note. 
% The numbering of the paragraphs is by the present writer. 
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taken. The difficulty lies between these extremes, in the cases of partial 
insanity, where the mind may be clouded and weakened, but not inca- 
pable of remembering, reasoning and judging, or so perverted by insane 
delusion, as to act under false impressions and influences. In these 
cases, the rule of law, as we understand it, is this: A man is not to be 
excused from responsibility, if he has capacity and reason sufficient to 
enable him to distinguish between right and wrong, as to the particular 
act he is then doing; a knowledge and consciousness that the act he is 
doing is wrong and criminal, and will subject him to punishment. In 
order to be responsible, he must have sufficient power of memory to 
recollect the relation in which he stands to others, and in which others 
stand to him; that the act he is doing is contrary to the plain dictates of 
justice and right, injurious to others, and a violation of the dictates of 
duty. 

3. “On the contrary, although he may be laboring under partial 
insanity, if he still understands the nature and character of his act, and 
its consequences; if he has a knowledge that it is wrong and criminal, 
and a mental power sufficient to apply that knowledge to his own case, 
and to know that, if he does the act, he will do wrong and receive pun- 
ishment; such partial insanity is not sufficient to exempt him from re- 
sponsibility for criminal acts. 

4. “If then it is proved, to the satisfaction of the jury, that the 
mind of the accused was in a diseased and unsound state, the question 
will be, whether the disease existed to so high a degree, that for the time 
being it overwhelmed the reason, conscience, and judgment, and whethér 
the prisoner, in committing the homicide, acted from an irresistible and 
uncontrollable impulse: If so, then the act was not the act of a voluntary 
agent, but the involuntary act of the body, without the concurrence of a 
mind directing it. 

5. “The character of the mental diSease, relied upon to excuse the 
accused in this case, is partial insanity, consisting of melancholy, ac- 
companied by delusion.” *” 


Before charging with special reference to the case the chief 
justice made several preliminary statements of a general character, 
which culminated in the announcement of the following principle: 


“‘A person, therefore, in order to be punishable by law, or in order 
that his punishment by law may operate as an example to deter others 
from committing criminal acts, under like circumstances, must have suf- 
ficient memory, intelligence, reason and will, to enable him to distin- 
guish between right and wrong, in regard to the particular act about to 


87 7 Metc. (Mass.) 500, sor (1844). 
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be done, to know and understand that it will be wrong, and that he will 
deserve punishment by committing it.” ** 


In the first paragraph, which is the one adopted as the sole test 
by the Supreme Judicial Court in 1905, the chief justice starts 
out by stating a general principle similar to that of the proposed 
section. If he had confined ‘‘criminal intent,” which varies in 
different crimes, to that necessary for murder, which was the charge 
of the indictment in the case, the similarity would have been still 
greater. 

This statement of a general principle of law, instead of being 
followed, as might be reasonably expected, by a discussion of the 
requisites of criminal intent, is followed by an enumeration of 
certain mental phenomena, an analysis of which discloses a con- 
siderable degree of confusion. First, lack of “will,” ‘ conscience,” 
and “controlling mental power” are spoken of as resulting from a 
deficiency of “reason” and “mental powers.” What is the dis- 
tinction intended to be made between “will” and “controlling 
mental power”? As the lack of either of these is said to be a 
defense, the distinction is material. Is “reason” not a “mental 
power”? Can lack of “will” result from a deficiency of “reason” ? 
There are further difficulties involved in the statement. In the 
next clause the obliteration of “intellectual power” by the “over- 
whelming violence of mental disease” is mentioned. Does “‘intellec- 
tual power” mean the same thing as “mental power,” in the 
preceding clause? In one clause “deficiency of mental powers”’ is 
used, and in the next “mental disease.” There is a well-recognized 
difference between ‘‘mental defect” and “mental disease.”’ Since 
there is no indication that such a distinction was intended to be 
made, these terms were evidently not used advisedly in the charge. 
As appears from the first two sentences of the second paragraph, the 
tests of the first paragraph apply to the case of total insanity. 
According to these tests, one who has complete will power and 
intellectual power, but has no conscience, is totally insane. 

In the second paragraph the chief justice is discussing what he 
calls “partial insanity,” one of the characteristics of which he inti- 
mates is absence of delusion. In contradiction to this he describes, 
in the beginning of the fifth paragraph, partial insanity as consisting 





88 BiceELow & Bemis, TRIAL OF ABNER ROGERS, 275. 
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of “melancholy accompanied by-delusion.” In the test of responsi- 
bility in case of partial insanity a new element, not appearing in the 
requirements where the insanity is total, is introduced, viz., ability 
to distinguish between right and wrong with reference to the 
particular act. When “wrong” is first used it is impossible to 
determine from the context whether moral wrong or legal wrong is 
meant, but later “‘wrong” is joined with “criminal,” and followed 
by “‘punishment,” so legal wrong would seem to be there intended. 
In the last sentence of the second paragraph a new mental element, 
viz., “memory,” is introduced and made a test. It is difficult to 
see the relation which the second clause of this sentence bears to the 
first. According. to the grammatical construction they are in 
apposition, but this cannot be since they are entirely different. 
Should the connective be ‘“‘or” or “and”? The choice is important, 
as it greatly affects the scope of the rule. In this last clause the 
use of the terms “justice,” ‘“‘right,”’ and ‘‘duty” indicates that 
there has been a transition from “‘legal wrong” to ‘‘moral wrong.” 
In the third paragraph two new elements are introduced, viz., 
“understanding the nature and character of the act, and its conse- 
quences,” and “mental power sufficient to apply that knowledge 
[that the act is wrong and criminal] to his own case.” The joining 
of “criminal” and ‘‘punishment” to “wrong” in this paragraph 
indicates that moral wrong has been abandoned for legal wrong. 
The fourth paragraph, the one adopted in 1914 by the Supreme 
Judicial Court as its ‘working rule,” is apparently applicable in 
all cases. The Chief Justice, however, as appears from the first 
sentence of the fifth paragraph, was applying this rule to the case 
of “partial insanity.” A comparison of the first and fourth para- 
graphs shows that, according to the tests laid down, a person whose 
intellectual and will powers are unimpaired but who has no con- 
science is totally insane and is not legally responsible, whereas a 
partially insane person, according to one interpretation of paragraph 
four, must be deprived of his reason, conscience, judgment, and 
power of control in order to have a defense, and according to the 
other interpretation must have had an irresistible impulse. 
Following the paragraphs that have been discussed the Chief 
Justice laid down two new tests with special reference to delusion. 
This was said to be a defense (1) when “the person under its 
influence has a real and firm belief of some fact, not true in itself, 
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but which if it were true would excuse the act,” (2) where the 
wrongful act was the result of “uncontrollable impulse.” The first 
of these is the ‘‘ mistake of fact”’ test, which is based on the incorrect 
premise that apart from the delusion the person is entirely sane. 

The tests put to the jury by the Chief Justice, differing as they 
do among themselves, also differ from the rule announced in the 
preliminary statement. No distinction is here made between total 
and partial insanity, and the sole requirement is inability to dis- 
tinguish between right and wrong with reference to the particular 
act, the word “‘ punishment” indicating that “legal wrong” is meant. 

The amount of practical value possessed by the charge of Chief 
Justice Shaw may be determined from the fact that the jury in the 
case, after hearing the charge and retiring for several hours, returned 
to the court room, and, according to the official report, asked the 
Chief Justice: ‘‘What degree of insanity will amount to a justifi- 
cation of the offense?” 

The justification for using so much space in pointing out the 
inconsistencies and defects of this famous statement of the law 
relative to insanity is the fact that the reverence with which it has 
been and is regarded and its frequent citation have embarrassed 
clear thinking on the subject. Further than this, the Supreme 
Judicial Court of Massachusetts, as has been shown, still regards it 
as authoritative. 

Notwithstanding the extremely narrow application of the “work- 
ing rule” last announced by the highest court, it is highly probable 
that irresistible impulse unaccompanied by inability to distinguish 
between right and wrong, or the converse situation, would be held in 
a concrete case to constitute a defense.*® The charge of the trial 
judge to the jury is likely to be broader than the rule of the upper 
court. In other words, the living law in this respect is more com- 
prehensive than the formal law. As regards delusion, the test 
which would now probably be given to a jury in Massachusetts 
would be the ‘“‘mistake of fact” rule laid down by Chief Justice 
Shaw. According to the Massachusetts law insanity cannot 
reduce the degree of the offense charged in a case where it was not 





89 Dicta to this effect occur in Commonwealth »v. Cooper, 219 Mass. 1, 5, 106 N. E. 
545 (1914). 

9 Such is the view taken in the editorial note now under discussion. 30 Harv. L. 
REV. 179. 
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sufficient to relieve entirely from responsibility.*! In both these 
instances the law would be changed by the adoption of the proposed 
statute. 

Whether the law of Massachusetts relative to the criminal 
responsibility of the insane is represented by the entire charge of 
Chief Justice Shaw in the Rogers Case, or by the rule last announced 
by the Supreme Judicial Court, or by what the writer has ventured 
to suggest is the living law, it is submitted as a result of the fore- 
going discussion that each of these is less logical, less practical, and 
less comprehensive than the test of the proposed section. 

New York. The New York statute on the responsibility of an 
idiot or lunatic is as follows: 

“An act done by a person who is an idiot, imbecile, lunatic, or insane 
is not a crime. 

“A person is not excused from criminal liability as an idiot, imbecile, 
lunatic, or insane person, except upon proof that, at the time of com- 
mitting the alleged criminal act, he was laboring under such a defect ‘of 
treason as: 

1. “Not to know the nature and quality of the act he was doing; or, 

2. “Not to know that the act was wrong.” # 


The two provisions of this statute seem to be in conflict with each 
other. According to the first, the mere fact that the defendant is an 
idiot, imbecile, or lunatic is a complete defense. Under the second, 
such person must satisfy the “lack of knowledge” requirement. 
The Court of Appeals of New York in interpreting this statute has 
in effect disregarded the first provision by regarding the test of the 
second a a definition of idiocy, insanity, andlunacy. This view of 
insanity prevailed before the enactment of the statute. In Willis 
v. People, 1865, the Court of Appeals adopted the following state- 
ment: 

“‘A person is not insane who knows right from wrong and that the 
act he is committing is a violation of law and wrong in itself.” * 


In 1873 it was squarely decided that irresistible impulse was no 
defense.** The statute simply codified the previous law. 





% Commonwealth v. Cooper, 219 Mass. 1, 106 N. E. 545 (1914). 

% PENAL Law, 1909, § 1120. 

% 32 N. Y. 715, 719. 

% Flanagan v. People, 52 N. Y. 467 (1873). In People ». McElvaine, 125 N. Y. 
596, 602, 26 N. E. 929 (1891), the Court of Appeals suggested, probably unadvisedly, 
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The second provision of the statute has been strictly followed for 
all forms of insanity with the possible exception of delusion. In 
People v. Silverman, 1905, it is said: 


“‘Whatever may be the opinion of physicians or medical experts on 
the subject, there is but one test of responsibility known to the law, that 
found in section 21 of the Penal Code, which is but a statutory declara- 
tion of the law, as it had long prevailed.” * 


In People v. Taylor, 1893, the Court of Appeals, while announcing 
the “right and wrong”’ rule of the statute, says: 


“An insane delusion with reference to the conduct and attitude of 
another cannot excuse the criminal act of taking his life, unless it is of 
such a character, that if it had been true, it would have rendered the 
homicide excusable or justifiable.” ® 


A similar statement was made in People v. Ferraro, 1900.°7 In 
People v. Schmidt, 1915,°* it was held that the test of the statute 
applies to the case of delusion, and the “mistake of fact” test was 
not mentioned. The Court of Appealsin that case defined “wrong” 
in the statute to include moral as well as legal wrong, and held 
erroneous the instruction of the trial judge that “‘wrong” means 
“contrary to the law of the State.” The court also announced that 
irresistible impulse is no defense in New York. This case is an 
authoritative announcement that the law in New York is in strict 
accord with the provision of the statute. 

Under a rule as narrow as that in New York it is likely to happen, 
as it did in the Thaw Case, that the jury will acquit, on the ground 
of insanity, persons who do not come within the rule. It was not 
seriously contended in the Thaw Case that the defendant did not 
know that his act was both legally and morally wrong. 

It is clear that the provision of the proposed section is more 





that lack of control is a relevant consideration: “On the whole case it seems quite 
clear to us that the defendant had sufficient intelligence and self-control to understand 
the nature and character of the act committed by him, and to refrain from its com- 
— if found to be inconsistent with a due regard for his own safety or interest.” 

% 181 N. Y. 235, 240, 73 N. E. 980. A similar statement was made in People ». 
— 194 N. Y. 448, 455, 87 N. E. 805 (1909). 

% 138 N. Y. 398, 406, 34 N. E. 275. The court in this case states that the New 
York rule has been criticized by eminent alienists because it does not take into con- 
sideration lack of self-restraint. 

7 161 N. Y. 365, 378, 55 N. E. 931. 
% 216 N. Y. 324, 110 N. E. 945 (1915). 
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comprehensive than that of the New York statute. It is submitted 
that the former is also more logical and more practical. 

Illinois. The existing Illinois statute, which was enacted at 
least as early as 1827, reads as follows: 

**A lunatic or insane person, without lucid intervals, shall not be found 
guilty of any crime or misdemeanor with which he may be charged: 
Provided, the act so charged as criminal shall have been committed in 
the condition of insanity.” 


This statute lays down an amazing proposition — that only those 
lunatics and insane persons who have no “lucid intervals” shall 
be exempt from punishment. The proviso of the statute is redun- 
dant and superfluous, for if the insane person had no lucid intervals 
any act done by him must necessarily have been done in a “‘con- 
ditionof insanity.” The statute prescribes no symptoms, but simply 
requires a state of lunacy or insanity without “lucid intervals.” 

The tests actually applied by the courts of Illinois have been 
entirely independent of the statute. In the'‘first case before the 
Supreme Court, 1860,! the trial judge had charged the jury as 
follows: 


“Before the jury can acquit the prisoner on the ground of insanity, 
they must believe, from the evidence, that at the time of the killing he 
was in a condition of insanity; that his insanity was of such a character 
that he did not understand the nature, quality, and character of the act 
he was committing; or that knowing it, he was acting under such an 
impulse of passion or insane desire to kill, as to exempt him from the 
dominion and control of reason. In order for the jury to acquit on the 
latter ground, they should be satisfied, from the evidence, that this insane 
desire was of a character that inclined the prisoner to acts of homicide, 
that is, that it was evinced in attempts at killing in more than a single 
instance, and must be made to appear in more than the single act of killing 
the deceased.” 


This charge was approved by the Supreme Court. The trial judge 
refused to charge, as requested by the defendant, that although 
the defendant may not have been so insane as to excuse him entirely, 
yet it might reduce the degree of the crime from murder to man- 
slaughter. The Supreme Court held this instruction should have 
been given, saying: 





Trt. ANNOT. STAT. 1913, § 3977. 
100 Fisher v. People, 23 Ill. 283. 
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“Though such a state of mind would not excuse the homicide, it 
should reduce it to manslaughter, for deliberation would be absent, and 
that is essential to constitute murder.” 


The court made no reference to the statute. 

Three years later, the Supreme Court in Hopps v. State, where 
the defense was insane delusion, after stating that the authorities 
were in great confusion, and that it is difficult to lay down a general 
rule, announced the following: 


“Whenever it should appear from the evidence, that at the time of 
doing the act charged, the prisoner was not of sound mind, but affected 
with insanity, and such affection was the efficient cause of the act, and 
that he would not have done the act but for that affection, he ought to 
be acquitted. But this unsoundness of mind, or affection of insanity, 
must be of such a degree as to create an uncontrollable impulse to do the 
act charged, by overriding the reason and judgment, and obliterating 
the sense of right and wrong as to the particular act done, and depriving 
the accused of the power of choosing between them. If it be shown the 
act was the consequence of an insane delusion, and caused by it, and by 
nothing else, justice and humanity alike demand an acquittal.” ! 


According to the first part of this rule an uncontrollable impulse 
must concur with and be the product of the inability to distinguish 
between right and wrong. In addition to the fact that in most 
cases of irresistible impulse the power to know right from wrong is 
not destroyed, it is very doubtful if causal connection can in any 
case be established between these two symptoms. At best this 
test covers an extremely small class of cases. In contrast to this 
test, which according to its wording seems to be applicable to all 
cases, is the statement regarding delusion. It is difficult to see 
how these can be reconciled. The Supreme Court in the Hopps 
Case took no notice of their former decision and made no reference 
to the statute except the following: 


“Our statute was designed to ameliorate the rigor of the old rule of 
the common law, in declaring that a person ‘affected with insanity,’ shall 
not be considered a fit subject of punishment, for an act done, which, 
under other circumstances or disposition of mind, would be criminal.” 


In Dunn v. People™ 1884, the trial court in one instruction said: 





iol 31 Ill. 385, 3a. 
12 yoo Ill. 635, 643. 
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“Tf at the time of committing the alleged act defendant was able to 
distinguish right from wrong, then you can not acquit him on the ground 
of insanity,” 


and in another instruction stated in effect that either inability to 
distinguish between right and wrong or uncontrollable impulse 
would be a defense. The Supreme Court approved both instructions 
and quoted the rule of the Hopps Case in support of them. 

Two years later in the case of Dacey v. People, the trial judge 
charged the jury in the words of the general test of the Hopps Case, 
and this was approved by the Supreme Court. Though the evidence 
showed delusional insanity, neither the trial court nor the Supreme 
Court made any reference to the special test for delusion laid down 
in the Hopps Case. 

In Hornish v. People,™ 1892, the trial judge charged in effect 
that either inability to distinguish between right and wrong or 
inability “to choose either to do or not to do the acts constituting 
such crime, and to govern his conduct in accordance with such 
choice” would be a defense. This was approved by the Supreme 
Court, who said it was in accord with the test of the Hopps Case. 
This test was approved in two subsequent cases in 1894?” and 
1895.1% 

In O'Shea v. People,” 1905, the trial judge in examining a witness 
stated that ‘“‘insanity does not involve the question of right and 
wrong.” This was held erroneous, the Supreme Court saying: 


“Where insanity is interposed as a defense to crime, it involves the 
defendant’s knowledge of right and wrong.” 


The Hopps Case was not cited. The Supreme Court in 1915 1% 
impliedly approved the test of the Hopps Case. This review of 
the Illinois cases leaves one in doubt as to what is the law in that 
state relative to insanity. None of the cases cite the provisions of 
the statute, so that may be disregarded. As the general test of 
the Hopps Case has been so many times approved by the Supreme 
Court, they would probably do so again. In practice some trial 





108 176 Ill. 555, 6 N. E. 165. 

104 +42 Ill. 620, 32 N. E. 677. 

16% Lilly v. People, 148 Ill. 467, 36 N. E. 95. 

106 Meyer v. People, 156 Ill. 126, 40 N. E. 490. 
107 218 Ill. 352, 75 N. E. 981. . 
108 People v. Penman, 271 Ill. 82, 110 N. E. 894. 
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judges charge that either inability to distinguish between right and 
wrong or irresistible impulse is a defense. There seems now to be 
no special rule for delusion, such as announced in the Hopps Case. 

However it may be regarded, the law of Illinois relative to in- 
sanity is less logical, less practicable, and less comprehensive than 
the rule of the proposed section. 
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The merits of the proposed section, in comparison with the exist- 
ing legal tests relative to the defense of insanity, may be briefly 
summarized. 

I. The proposed section is based upon the fundamental principle 
of criminal jurisprudence, that a crime has not been committed 
when the necessary mental element is lacking. The direct relation 
of insanity to this mental element, which relation is logically ap- 
parent, was formerly well recognized in the law. The Roman law 
set forth clearly that the effect of insanity was to negative the wrong- 
ful state of mind.’ At an early period in the English law Staund- 
forde stated the same proposition.“° This relation between in- 
sanity and the mental element of crimes was largely lost sight of 
when the courts commenced announcing and attempting to apply 
medical tests. Some judges and writers, however, continued to 
state that insanity negatives criminal intent.“! The provision of 
the proposed section is more exact than this statement in that it 
recognizes the fact that the mental element of crimes is not a con- 
stant quantity, and narrows the issue to whether the mental ele- 
ment of the crime charged has been negatived by the mental disease. 

II. The proposed section embodies no medical or psycholog- 
ical theories and consequently will not be affected by changing 





109 Fyriosi . . . nulla voluntas est. D1. 50, 17, 40. 

Furiosus . . . doli capax non est. Dic. 47, 10, 3, 1. 

. . . Et ideo quaerimus, si furiosus damnum dederit, an legis Aquiliae actio sit? Et 
Pegasus negavit; quae enim in eo culpa sit, quum suae mentis non sit? Dre. 9, 2, 5, 2. 

110 Ceo est quant un tua auter oue felonious volunte ou intente, quel chose home de non 
sane memorie, ne peut faire. STAUNDFORDE, LES PLEES DEL Coron, Lib. 1, Cap. 9. 

i “By reason of his incapacity, he cannot act felleo animo.” HiGHMORE, LAW OF 
LUNACY, 197. 

“At the trial where insanity is set up as a defense, two questions are presented: — 
First: Had the prisoner a mental disease? Second: If he had, was the disease of such 
a character, or was it so far developed, or had it so far subjugated the powers of the 
mind, as to take away the capacity to form or entertain a criminal intent?” Ladd, J., 
in State v. Jones, 50 N. H. 369, 393 (1871). To the same effect are CoLLinson, Luna- 
Tics, 471; COOPER, MEDICAL JURISPRUDENCE, 380; HARRIS, CRIMINAL Law, 12 ed., 16. 
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views as to the nature and scope of mental disease. The difficulty 
with the existing legal tests on this subject is that they are based 
on medical theories,"? many of which are obsolete and with which 





2 The “mistake of fact’? rule as to delusion, announced by the Judges after 
McNaughton’s case and usually followed today, which is based on the premise that except 
for the delusion the person is entirely sane, resulted from the testimony of Dr. E. T. 
Monro in McNauglfton’s Case. He was asked: “Is it consistent with the pathology 
of insanity, that a partial delusion may exist, depriving the person of all self-control, 
whilst the other faculties are sound?” (Answer) — “Certainly: monomania may 
exist with general sanity.” 4 Rep. St. Tr. (N.s.) 919. This view of delusion was 
in perfect accord with the psychology of the time, which regarded each function of 
the brain as independent of the others. Paton, PsycHIATRY, 119. 

Doe, J., in State v. Pike, 49 N. H. 399, 437 (1870) and Somerville, J., in Parsons ». 
State, 81 Ala. 577, 584 (1886) state that the “knowledge of right and wrong” test is 
based on an early medical theory. The writer, though convinced that this,statement 
is correct, has not been able to verify it completely. There is no doubt, however, that 
the inability to distinguish between right and wrong was regarded by the medical 
profession as a characteristic symptom of insanity. (See testimony of John Connolly, 
physician to the Hunwell Lunatic Asylum, in Queen v. Oxford, 4 Rep. St. Tr. (N. s.) 
498, 540 (1840).) It was early laid down by the commentators that a lunatic was not 
responsible, because he was unable to know right from wrong.) “Those who are under 
a natural disability of distinguishing between good and evil, as ideots and lunatics 
are not punishable by any criminal prosecution whatsoever.” 1 Hawk. P. C. 1.) As 
physicians testified that particular defendants were unable to distinguish right from 
wrong, this became the test of, rather than the reason for, irresponsibility. 

The earlier tests were likewise based on contemporaneous medical views. Sir Mat- 
thew Hale’s dissertation on the law of insanity shows clearly its medical origin. The 
following statement is an interesting illustration: “Again, this accidental dementia, 
whether temporary or permanent, is either the more dangerous and pernicious, com- 
monly called furor, rabies, mania, which commonly ariseth from adust choler, or the 
violent inflammation of the blood and spirits, which doth not only take away the use 
of reason, but also superadds to the unhappy state of the patient, rage, fury, and 
tempestuous violence; or else it is such as only takes away the use and exercise of 
reason, leaving the person otherwise rarely noxious, such as is a deep delirium, stupor, 
memory quite lost, the phantasy quite broken, or extremely disordered.” HALE, 
Fr. Gok 

The theory that the existence of delusion is the test of insanity, which prevailed 
in the law during the early part of the nineteenth century, was in accordance with the 
views of the medical profession. In 1810 Dr. Robert Darling Willis stated the following 
definition of insanity before a committee of the House of Commons: “In insanity 
the mind is occupied upon some fixed assumed idea, to the truth of which it will pertina- 
ciously adhere, in opposition to the plainest evidence of its falsity; and the individual 
is always acting under that false impression.” Dr. Francis Willis, in a treatise pub- 
lished in 1823, quotes this definition and says: “An unsound mind is marked by 
_ delusion.” TREATISE ON MENTAL DERANGEMENT, 43, 221. 

A great variety of symptomic tests of responsibility was early announced, as is shown 
by the following statement: ‘Thence has arisen so many ridiculous and untenable 
opinions, unsound and illogical propositions, unsafe and dangerous precedents. A 
regards motive as sufficient test; B requires knowledge of morality or immorality of 
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the scientific knowledge of the present sharply conflicts. The pro- 
posed section does not limit the defense to any particular form or 
symptoms of mental disease. 

III. The proposed section does away with all legal definitions 
of insanity. For purposes of determining criminal responsibility, 
the law, in some jurisdictions, has prescribed the requisites of in- 
sanity."* Much of the confusion that frequently arises when in- 
sanity is set up as a defense is due to the conflict between the legal 
definition of insanity, and the conception of mental disease held by 
the medical experts."“ The proposed section does not contain the 
word ‘‘insanity” and does not attempt to say what shall consti- 
tute such a mental condition. ° 

IV. Under the proposed section the medical and legal profes- 
sions will each perform their proper functions. Mental disease 
constitutes a medical problem, and the diagnosis and symptomatol- 
ogy of it should be determined by physicians. Criminal responsi- 
bility, on the other hand, is a legal question,” and the rules for 
determining such responsibility should be fixed by the law, and ad- 
ministered by the legal profession. Under the proposed section the 
medical witness will state his opinion regarding the mental condi- 
tion of the defendant at the time of the alleged offense,"® and the 





act; C demands a comprehension of its relations to the law; D argues from the presence 
or absence of self-restraint; E considers the existence of delusion essential; F associates 
delusion with act; G rejects the mental unless corroborated by the physical condition; 
H commingles insanity with crime; and ALL contribute somewhat to involve the 
question in almost inextricable perplexity. We might extend this list: to do so would 
be merely to tepeat what we have already propounded.’”’ WILLIAMS, UNSOUNDNESS 
oF Minn, 205 (London, 1856). 

113 See the New York statute quoted supra for an example of this. 

14 “We believe that a want of harmony must ever exist between the legal and 
medical doctrines of insanity in its connexion with responsibility. The two cannot be 
identical, and for this reason: — Law demands a fixed rule — Medicine admits but a 
general principle. What would be thought of the physician who undertook in the 
definition of any, even the simplest, disease, to say, ‘Certain symptoms must be 
present’? His theory would lead to a series of disappointments, his practice be a 
continuation of blunders! Yet, Law steps forward with her definition of unsoundness 
of mind; and, according to this definition, on which both the life and reputation of 
society may depend, one half mankind are mad, and half the mad are wise.” WHILLIAMs, 
UNSOUNDNESS OF MIND, 2. 

5 “Criminal responsibility means accountability for one’s actions to the criminal 
law.” From first report of this committee, 2 J. CRIMINAL LAW AND CRIMINOLOGY, 523. 

us “The physician’s duty in court cases is simply to discover the mental condition 
of the patient. This having been done, the question of the responsibility or irresponsi- 
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judge will then describe to the jury the mental element involved 
in the crime charged. The function of the jury will be to deter- 
mine whether the defendant, as a result of the mental condition 
portrayed by the witness, had the particular state of mind described 
by the judge. It will not be necessary for the expert witness or the 
judge to use technical terms in performing their respective functions, 
and as a result the jury will have less difficulty than at present in 
reaching an intelligent and appropriate verdict. 

V. The proposed section establishes the principle that mental 
disease, like intoxication and provocation, may-lessen the degree of 
a crime. 

VI. The proposed section ptescribes a practical test. Under 
the present system the issue is beclouded by the introduction of 
special tests and unusual terminology. These have an inhibiting 
effect upon all persons concerned in the trial, so that they frequently 
lose sight of the real issue involved. Under the proposed section, 
the practice in a case where the defense is insanity will not differ 
from that of the ordinary case. 

It may perhaps be argued that, as the proposed section does not 
contain a definite specification of mental symptoms, some courts 
may continue to apply their present rules in spite of the statute. 
This may be so. A study of the decisions under the Married 
Women’s Property Acts and the uniform Negotiable Instruments 
Law shows that some courts persist in following their previous 
holdings no matter how the statute is phrased. The most that can 
be expected of any repealing statute is that it will guide an open- 
minded court to the indicated result. Many courts now recognize 
the illogical and unsatisfactory character of the present rules re- 
garding insanity, which statutes or precedents compel them to 
follow, and will welcome the opportunity to be free of their 
restraint. 

Edwin R. Keedy. 


UNIVERSITY OF PENNSYLVANIA Law SCHOOL. 





bility, competency or incompetency, of a man in this mental state is a matter of law 
and to be decided by judge and jury.” Dr. Chas. W. Burr, 48 J. Am. Meprca Asso- 
CIATION, 1852, 1855. 
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THE EXPERIMENTAL ASPECT OF THE ADAMSON Act. — When the rail- 
road system of the country is about to be tied up for an indefinite period 
because of a strike by the trainmen for higher wages, both employer and 
employee being firmly resolved to make no further concessions, and the 
lack of adequate statistics precluding the resort to a more rational basis 
of settlement than the relative strength of the two parties, could Congress 
constitutionally enact a statute compelling the roads to pay an increased 
wage for a certain limited period during which a government commission 
might study the situation and gather facts upon which an intelligent 
decision as to the merits might be based? In upholding the Adam- 
son Law,! the Supreme Court has virtually sustained the constitution- 
ality of such an experiment. The Adamson Law, it will be remembered, 
contains three important provisions.” In the first place, as to trainmen 
engaged in interstate commerce after January 1, 1917, eight hours shall, 
“in contracts for labor and service, be deemed a day’s work and the 
measure or standard of a day’s work for the purpose of reckoning the 
compensation for services.” Secondly, the President shall appoint a 
commission of three to ‘“‘observe the operation and effects of the insti- 
tution of the eight-hour standard workday as above defined and the 
facts and conditions affecting the relations between such common 
carriers and employees during a period of not less than six months nor 
more than nine months” and then render a report. Lastly, pending the 





1 39 Start. AT L. 721, c. 436. 2 See 30 Harv. L. REv. 63. 
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report of the commission and for a period of thirty days thereafter, em- 
ployees subject to the Act are to be paid for the standard eight-hour 
workday not less than their former standard day’s wage, with not less 
than pro rata for overtime. 

The receiver of an interstate railroad sought an injunction against 
the enforcement of the Act by the United States District Attorney, on 
the ground that it was unconstitutional. The court below granted the 
injunction. The Supreme Court, however, by a five to four decision 
upheld the validity of the Act. The divergency of views revealed by 
the opinions of the court, as well as by previous non-judicial discussions, - 
shows how complex is the situation presented for analysis. The decision 
is clearly an authority for the proposition that in an emergency wages of 
trainmen may be fixed by statute for a short period in order to avoid 
a great strike.* But this proposition does not cover all phases of the 
situation. It fails to take into account the fact that a commission is cre- 
ated to study the new arrangements, and that the duration of the wage 
increase is coincidental with the period of the labors of the commission. 
These facts point strongly to an experiment which was to be carried on 
under the observation of the impartial commission. This view is strength- 
ened by the fact that neither side was able during the course of the con- 
troversy to produce any comprehensive set of facts or figures bearing 
upon the subject in dispute. Moreover, three of the dissenting justices 
expressly took the point that the Act was invalid because it provided for 
an experiment and threw the cost on the roads. In the light of all this 
it seems fair to say that the decision does support the constitutionality 
of an experiment such as was defined in the opening sentence above. 

How then is it constitutional to require the railroads to conduct such 
an experiment? The affirmative power is of course derived from the 
commerce clause.’ The ultimate purpose of the information sought is to 
facilitate the conduct of commerce. That trainmen’s wages, the immedi- 
ate means regulated, are substantially and directly tonnected with in- 
terstate commerce would seem to have been forcefully demonstrated by 
the course of events last August.’ The real difficulty, however, is with 
the due process clause of the Fifth Amendment. For plainly the increase 
in wages is a taking of property amounting to a large sum. Also there is 
the limitation upon the liberty of both employer and employee to con- 
tract as to the terms of employment. But to come under the ban of the 





% Wilson v. New, Oct. Term, 1916, No. 797 

4 Cf. People v. New York, etc. R. Co., 28 Hun (N. Y.) 543. 

5 Congress has a large so-called inquisitorial power to investigate matters over 
which it may legislate or act. It must of course have power to summon witnesses and 
compel the production of papers, documents, etc., in order that it may exercise its 
legislative function intelligently. See 21 Harv. L. REv. 431. By analogy, however, 
it seems probable that this power.does not extend far beyond the use of such means 
as have commonly been used by courts of law to elicit evidence. Therefore this power 
alone is inadequate to sustain the experimental aspect of the principal case. In re 
Chapman, 166 U. S. 661; Kilbourn v. Thompson, 103 U. S. 168; Cootry, Const1- 
TUTIONAL LimITATIONS, 7 ed., 193; CUSHING, LEGISLATIVE ASSEMBLIES, 2 ed., 253. 

* It is sufficient to bring the regulation of a thing under congressional power to 
show that this connection with interstate commerce exists, without the thing itself 
being actually engaged in interstate commerce. Thus the Federal Safety Appliance 
Act has been held validly to apply to intrastate trains when merely moving over tracks 
also used by interstate trains. Southern Ry. Co. v. United States, 222 U. S. 20. 
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Fifth Amendment the taking must occur without due process. That is, 
after a balancing of all the interests involved on either side the court 
must be able to say that no reasonable man could declare that balance 
or proportion to be reasonable or permissible.’ We have seen what in- 
terests of the railroad are being infringed; what interests of the public 
are being aided which will counterbalance these? We have seen that 
there were no statistics available that could throw sufficient light upon 
the problem of wages. The unilluminated points were not only numerous 
and complex, but of great importance; thus, how high should the wages 
run as a matter of fairness, as determined by comparison to wages 
paid in other kinds of work requiring a similar grade of skill and reli- 
ability; what scale of pay was necessary to secure a proper grade of train- 
men; were the present wages insufficient to enable the men to live up 
to the desired standard of living; what were the facts as to their present 
standard of living; how much would the increase cost the roads, and to 
what extent could the increased outgo be taken care of by compensating 
economies, etc. A priori reasoning and calculating had failed. A prop- 
erly conducted experiment would yield the necessary information. In 
three possible ways this would be of great assistance in helping to solve 
the wage problem. It would give Congress a basis upon which to act 
intelligently if either the question of a permanent wage regulation or of 
government ownership of the roads arises.* Secondly, it would furnish 
the material upon which public opinion might form an intelligent judg- 
ment. The tremendous. pressure exercised by public opinion upon such . 
a question as this, when once it is aroused, shows the imperative need of 
bringing the proper facts before the country. And thirdly, the informa- 
tion would be of great aid as between the parties themselves in putting 
the matter upon a basis of reason rather than of force. The accurately 
conducted experiment is the foundation of our knowledge of the natural 
sciences today; we are just beginning to realize its value in the social 
sciences. Thus many of the more progressive factories and even stores 
are today conducting, as a regular part of their business, experiments 
and investigations to determine how the relations between employer and 
employee may be bettered. 

This experiment, therefore, subserved useful ends; it was not an un- 
reasonable or arbitrary thing. Even conceding this, however, it has 
sometimes been objected that it was bad because it made the railroads 
bear the entire expense. But where the nature of a business renders its 





7 See J. B. Thayer, “The American Doctrine of Constitutional Law,” 7 Harv. L. 
REV. 129, 148. 

8 Congress in its regulation of interstate carriers has gone far in requiring complete 
reports of all facts concerning the carrier’s business, even imposing a system of uniform 
bookkeeping to facilitate this. Thus in one case a company operating an interstate 
line of steamboats, and also incidentally an intrastate amusement park, was compelled 
to include the latter in its bookkeeping scheme and in its annual reports. Obviously 
the expense of all this is a not inconsiderable taking of property. Interstate Com- 
merce Commission v. Goodrich Transit Co., 224 U. S. 194. 

® In a recent Missouri case where the rates charged by a gas company were too 
high, but it was not clear just what would constitute a reasonable rate, the state com- 
mission lowered the rates by a certain amount as a test, and continued the case under 
observation. State v. Public Service Commission, 191 S. W. 412. While the power to 
lower to a reasonable rate was clearly possessed in this case, yet it was expressly being 
used in an experimental way. See also WicMoRE, EVIDENCE, § 445. 
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regulation necessary, the total cost of regulation may be imposed di- 
rectly upon that business. Thus, when South Carolina created a railroad 
commission, it assessed the whole expense of maintaining that body 
upon the roads operating within the state, and this was upheld as con- 
stitutional by the Supreme Court.!® So the cost of inspection of mines 
may be put upon the owner." The fact that the Adamson Law called 
for action involving expenditure directly by the roads, instead of for 
acts by government agents the cost of which would be shifted to the 
roads, should be immaterial. 

Of course the amount of property taken under the Adamson Law can 
only be justified by reference to the particular and peculiar nature of the 
situation under which it was enacted. Yet weighing all the interests on 
either side we cannot say that the congressional decision that such 
measures were necessary was clearly unreasonable. Its constitutionality 
even as an experiment must therefore be sustained. 





STATUTORY PRINCIPLES IN THE Common LAw. — There is a present 
tendency among the laity to criticise almost any court action or deci- 
sion.! Apparently this dissatisfaction rests in good part, if not mainly, 
on the restricted scope accorded legislation by the courts.? In this 
regard, the criticisms have much justification. For the treatment of 
legislation by the courts has often been influenced by a distinct hostility 
felt by them against the intrusion of statutes into the common law.’ 
Partially, however, the treatment has its cause in an apparent mis- 
apprehension as to the true function of legislation in our scheme of juris- 
prudence. For statutes have been considered, not an integral part of 
our organic legal whole but rather as rules to be applied in certain cases 
because so ordered by the legislature — rules that are somehow distinct 





10 Charlotte, etc. R. Co. v. Gibbes, 142 U.S. 386. Soalso where all electric conducting 
companies were required to file plans and reports with a commission for supervision, 
and the total cost put upon the companies. People v. Squire, 145 U.S. 175. 

11 Chicago, etc. Coal Co. v. People, 181 Ill. 270, 54 N. E. 961. So also People ». 
Harper, g1 Ill. 357 (inspection of grain elevators); Louisiana State Board of Health 
v. Standard Oil Co., 107 La. 713, 31 So. rors (inspection of coal oil); Morgan’s Steam- 
ship Co. v. Louisiana Board of Health, 118 U. S. 455 (quarantine inspection of ship); 
Launer v. City of Chicago, 111 Ill. 291 (daily reports from pawnbrokers); State ». 
Cassidy, 22 Minn. 312 (tax on liquor dealers to support an inebriates’ hospital). 
These cases show that causation in fact without culpability is sufficient to allow the 
shifting of the burden to the causing agent. Cf. also New York, etc. R. Co. »v. Bristol, 
151 U.S. 556 (entire cost of converting grade crossing into non-grade crossing put upon 
the railroad). 


1 The recurrent agitations for the recall of judicial decisions, and the proposed re- 
quirements for the judiciary in North Dakota (that is, that three of the five mem- 
bers of the Supreme Court shall.be “bona fide farmers”), are manifestations of this 
dissatisfaction. 

2 A typical outburst occurred in the NEw REPUBLIC, January 1, 1916, in connection 
with the interpretation of the Massachusetts Workman’s Compensation Act. In that 
case, however, the indignation was clearly unjustified. See 29 Harv. L. REv. 336. 

3 “There are great numbers of others [laws] the enforcement of which, or attempts to 
enforce which, are productive of bribery, perjury, subornation of perjury, animosity 
and hate among citizens, useless expenditure, and many other evils.””’ CARTER, Law, 
Its OrtcGIn, GROWTH AND FUNCTION, 3. See Roscoe Pound, “Common Law and 
Legislation,” 21 Harv. L. REv. 383, 387. 
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and separated from our general body of laws.‘ This isolation of statutes 
from the rest of law prevents the establishment*of the principle of a 
statute and allows only of a mechanical application of its wording. 
The result is the much criticised limited scope accorded statutes. 

Whatever may be the individual judge’s view as to the nature of law, 
the basis of its effectiveness, and other theories ® which might induce 
favorable or unfavorable treatment’ of statutes, it is of course indis- 
putable that in practice our juristic system must rest equally upon 
statute and common law. The recent past has seen a distinct system- 
atization of our common law.® Its loose leaves have been and are being 
carefully indexed under general principles. But if all our statutes are 
to be treated as exceptions in the law, as incapable of creating princi- 
ples, it will follow that by filling the gaps left by the wording of the 
statutes with contrary common law principles, we shall recreate the lack 
of unity we have just been remedying. 

It will be argued that to do otherwise, 7. e. to extend the principle 
expressed by the statute to cases not specifically covered by it, is judi- 
cial legislation, and not the function of the courts. Indeed, this was one 
of the objections raised in a recent English case ® to such action. A sub- 
marine had been negligently run down by the steamship Amerika. The 
Admiralty sought to recover, among the items of damage, the amount 
due the families of the drowned sailors in pensions. In spite of the fact 
that Lord Campbell’s Act had abrogated !° the common law rule that a 





4 Thus the Supreme Court has said of the Lord Campbell’s Acts in America: ‘The 
common law, however, was modified by a statute which, as amended, became the 
statute under consideration here. By this statute the courts were given jurisdiction 
over certain actions of this description, while the common law was left to control all 
others. A discrimination was thus introduced into the law of the state.”” Moody, J., 
in Chambers v. Baltimore & Ohio R. Co., 207 U. S. 142, 149. 

5 The courts have been much freer in overlooking the words of a statute in order to 
restrict it, than in the converse case. Equity and the Statutes of Frauds have afforded 
many examples. In an interesting New York case a statute of wills was similarly 
treated, preventing a beneficiary who murdered the testator from taking, although 
the wording of the statute indicated no such exception. Riggs v. Palmer, 115 N. Y. 
506, 22 N. E. 188. 

6 Theories of jurisprudence vary greatly as to the nature of law, etc. So Sir Fred- 
erick Pollock is quoted: “. . . on the other hand, the greater a lawyer’s opportunities 
of knowledge have been and the more he has given to the study of legal principles, the 
greater will be his hesitation in face of the apparently simple question, what is law?” 
CARTER, supra, 9. In view of the diversity of ideas on these theories, it would seem 
necessary to treat these problems in a practical way and deduce theories rather fro 
the result. 

7 Theories of natural law, for instance, have occasionally been responsible for weird 
decisions, See 29 Harv. L. REv. 521. 

8 Note, for instance, the effect of the work of Thayer and Wigmore, on rules of 
evidence, or the coherent growth of the law of quasi-contracts under Ames’ doctrine 
of unjust enrichment. The law of torts is likewise gaining continuity, while Morris 
Cohen remarks: “Today we have not only a general theory of liability, but there is a 
marked tendency to make the law of torts and the law of contracts branches of the 
law of obligations.” See Cohen, “The Place of Logic in the Law,” 29 Harv. L. REv. 
622, 624. . 

9 Admiralty Commissioners v. S. S. Amerika, [1917] A. C. 38. The court based its 
decision on the alternative that as pensions were “compassionate” they were not items 
of damage anyway. But cf. United States v. Cornell Steamboat Co., 202 U. S. 184. 

10 There was further statutory legislation favoring a different decision, for the Eng- 
lish Workmen’s Compensation Act, 1906 (6 Epw. VII, c. 58, §7, (1) (f)), provided that 
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death was not civilly actionable, to the extent of giving remedies to the 
husband, wife or legitimate child, the court refused to depart from 
the old rule. “It would be legislation pure and simple,” remarked Earl 
Loreburn, while Lord Sumner quoted with approval the language of 
Lord Watson in earlier cases that the rule (Lord Campbell’s Act) 
allowing ‘“‘actions for solatium and damages. . . at the instance of 
husband, wife or legitimate child, in respect of the death of a spouse, a 
child ora parent . . . does not rest upon any definite principle . . . but 
constitutes an arbitrary exception from the general law which excludes 
all such actions, founded in inveterate custom and having no other 
ratio to support it.” In other words the Act supplied a rule appli- 
cable only to certain cases, and any extension would be judicial legislation 
and accordingly improper. 

If statutes were self-operative, or language a perfect medium for ex- 
pressing thought, the attitude of the House of Lords might be justified. 
But statutes “do not interpret themselves; their meaning is declared 
by the courts, ang it is with the meaning declared by the courts, and with 
no other meaning, that they are imposed upon the community as law.” * 
If the intention of a statute is clear, the court’s work is simple. But 
what the exact intention “ of a statute may be, whether it is expressive 
of a limited remedy, or whether it is expressive of dissatisfaction with a 
principle which it is desirous of overthrowing, is seldom ‘self-evident 
from a reading of the act. In such case the court must use its own judg- 
ment. In this it will be obviously affected by the circumstances of the 





an owner of a ship, having paid relatives under the Act for seamen killed by another 
boat’s negligence, may sue such boat for the compensation so paid. Thus another 
statute recognized that the principle of the case was no longer existent. 

11 Bramwell, B., remarked of the recital of the Act: “. . . loose recital in an in- 
correctly drawn section on which the courts had to put a meaning from what it did 
not rather than did say.” Osborn v. Gillett, L. R. 8 Ex. 88, gs. 

2 As far back as 1854, a travesty was anonymously published on the courts’ method 
of interpreting statutes. It was supposed that a statute had been passed allowing of 
double issues in pleading, but the statute was restricted by the courts to pleas and not 
extended to replications. The language the author has put in the mouth of the judge | 
(Sur. Bar.) bears a striking resemblance to the court’s language in the principal case: 
Sur. Bar. — “This, Mr. Crogate, was a necessary consequence of the application of 
the established principles of pleading to the statutory privilege of pleading several 
matters. The Act of Parliament, in allowing this privilege, left special pleading in other 
respects as it previously existed; and consequently such plea was treated as if it were 
the only one on the case, and the court dealt with it upon the same principles that were 
applicable when the defendant was confined to a single plea.” Crogate (the defeated 
suitor) — ‘And a pretty jumble you must make of it; for if I can make out your mean- 
ing, it seems to be this: that the Act of Parliament having altered your special pleading 
system, root and branch, and altogether put an end to your fine plan of chopping and 
lopping all questions, till you bring them to a single point; you stiJl went on with your 
foolish quibbling rules, just as if you had still only one point to try.” See Crogate’s 
Case; A dialogue, In ye Shades. 

13 See GRAY, NATURE AND SourcEs OF Law, § 366. 

4 “The principle of communication by words is wholly the same as that of signs; 
one means is complete, the other incomplete, but they work in the same way, neither 
gives the thought itself, however exact the expression of it may be; it gives only the in- 
vitation and the point of departure for it to reconstruct itself.” 2 InERING, GEIST 
DES R6m. RECHTS, 444. 

15 “ However clearly interpretation may recognize the real thought of the lawgiver, 
it can recognize it as establishing law only under the supposition that in the statement 
given by the legislator, an expression, if not a complete expression, of his real thought 
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passing of the act, and kindred indications. But it will come to its de- 
cision chiefly on its own feeling of the desirability of the legislation, 
mirroring the current tendencies of the time in economics, politics and 
morality. Just as the court must decide the limitations and exceptions 
of a common law principle, so must it decide similar questions in the case 
of such statutes. Such an attitude towards statutes is by no means 
strange to the law. A striking example are the decisions !” under the 
Statute 4 Edward III (1330), c. 7, which allowed the survival to execu- 
tors of actions of trespass. The English courts, in applying the statute, 
extended it to administrators and included cases which did not lie in 
trespass. For it was said,!* “The statute of 4 Epw. 3, being a remedial 
law, has always been expounded largely; and though it makes use of 
the word trespasses only, has been extended to other cases within the 
meaning and intent of the Statute.” The Privy Council in a case up 
from Canada, proceeded in a similar fashion. The Canadian law, by 
an Act similar to the English Sergeant Talfourd’s Act, gave the courts 
discretion as to whether on separation the mother or father should have 
the custody of children below a certain age. But in dealing with chil- 
dren above the age specified by the Act, Lord Hobhouse nevertheless 
exercised his discretion, remarking, “. . . the course of legislation shows 
distinctly a growing sense that the power formerly accorded by law to 
fathers of families was excessive. . . . But it is impossible to measure 
by arbitrary limits of age the change of view which includes positive 
legislation. That change must also affect the question what is required 
for the welfare of the older children, etc. . . .” 

Doubtless there is danger in such freedom of treatment. While uni- 
formity is desirable in the law, the tremendous value of the experience 
of the past must not be overlooked.” Our common law principles have 

























can be found. Therefore its principal, if not sole activity will consist in quantitative 
extension and limitation of the statute.” 1 WINDSCHEID, PAND., § 22. “It is not the 
words of the law, but the internal sense of it, that makes the law; the letter of the law 
is the body, the sense and reason of the law are the soul.” Eyston v. Studd, 2 Plowd. 





59 (a). 

16 “The dependence of the statutes upon the will of the judges for their effect is 
indicated by the expression often used, that interpretation is an art and not a science; 
that is, that the meaning is derived from the words according to the feeling of the 
rots one not by any exact and foreknowable processes of reasoning.” Gray, 
supra, 

Othe St Statute of 4 Epw. III, c. 7 (1330) contains a recital that “in times past exec- 
utors have not had actions for trespass alone to their testators, as of the goods and 
chattels of the same testators carried away in their life.” So it enacted “that exec- 
utors in such cases shall have an action against trespassers.” Yet the courts have 
applied the statute to administrators; to actions for conversions of goods; to an action 
against a sheriff for making a false return, etc. See Gray, THE NATURE AND SOURCES 
or Law, § 378. 

18 Wms. Saunders, 217 b. 

19 Smart v. Smart, [1892] A. C. 425. 

20 A splendid plea for respect for the past, as a comnteeiiastion agency to the 
modern forces of “anti-intellectualism,” is made by Morris R. Cohen, in “The Place 
of Logic in the Law,” 29 Harv. L. REv. 622. ‘They who scorn the idea of the judge 
as a logical automaton are apt to fall into the opposite error of exaggerating as irre- 
sistible the force of bias or prejudice.” He counsels a happy medium: “We urge our 
horse down the hill and yet put the brake on the wheel — clearly a contradictory 
process to a logic too proud to learn from experience. But a genuinely scientific logic 
would see in this humble illustration a symbol of that measured straining in opposite 
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undergone to some degree the survival of the fittest — they have borne 
the test of time, while our statutes are too often born of emotions of the 
moment. But anachronisms do exist in the law. By the very nature of 
things our common law of today must represent the results of the 
economics of yesterday. When therefore a principle of the common law 
is obviously out of tune with the present, when indications, such as the 
popularity of remedial acts in other jurisdictions," the prevalence of 
similar acts on analogous points in the same jurisdiction,” the probabil- 
ity that the principle was the result of procedural difficulties now swept 
away,” and the vindication of the change by the test of time ** — when 
all these indications point the same way, it cannot be dangerous to let 
courts which have directed the growth of principles of law in the past, 
continue to obtain a systematic growth by treating such statutes as 
declaratory of a principle of law, and not ‘merely a remedy for a class.” 





PROOF OF CONTEMPORANEOUS PAROL CONDITIONS IN THE LAW OF 
Brits AND Notes. — It is laid down in discussions of the law of bills 
and notes that “If a bill or note be absolute upon its face, no evidence of 
a verbal agreement made at the same time, qualifying its terms, can be 
admitted.” ! It should not be necessary at this time to set forth that this 
is only the court-room application of a rule of law that such a verbal 
agreement, if proved, is immaterial.? But stated even so, the variants of 
the general rule are so numerous as practically to call for a new classifica- 
tion, a demand which Dean Wigmore’s synthesis ably fulfills.* For the 





directions which is the essence of that homely wisdom which makes life livable.” 
Mr. Justice Holmes likewise gives indications of similar thought. In refusing to re- 
verse a case on the ground that the plaintiff had refused to allow examination by the 
defendants’ physician, the common law having no precedent on the point, he says: 
“Tt will be seen that we put our decision not upon the impolicy of admitting such a 
power, but on the ground that it would be too great a step of judicial legislation to be 
justified by the necessities of the case.” Stack v. New York, N. H. & H. R. Co., 177 
Mass. 155, 159, 58 N. E. 686, 687. 

*t Lord Campbell’s Acts are existent in practically all jurisdictions today. 

2 The somewhat analogous idea that actions of tort died with the wronged party 
has, as shown above, been swept away by 4 Epw. III,c. 7. The English Workmen’s 
Compensation Act, 1906, § 7, shows the same tendency. See note 10. 

% ‘This is apparently the court’s justification for the present decision. This argu- 
ment that the rule, having had a basis when promulgated, was therefore good law, and 
so must be good law now, appears to be a nonsequitur. The language of Lord Parker 
that the House should not disturb a rule which, “however anomalous it may appear to 
the scientific jurist, is almost certainly explicable on historical grounds,” is hardly soul- 
satisfying. 

4 Lord Campbell’s Act was passed in 1846 (9 & 10 VICT. c. 93). 

% An Illinois case brings out well the idea of treating a statute as a principle, to- 
gether with a hesitancy to reach such result rashly. In Groth v. Groth, 7 Chicago 
L. J. 359, the court allowed the husband temporary alimony on a suit of divorce by the 
wife. This result had its basis in Married Women’s Acts which had apparently laid 
down the principle of equality between man and wife. But the court justifies such con- 
clusion drawn from the statute on the ground that not only today, but in Grecian times 
such equality existed, and it was only the temporary results of feudalism that had 
clouded the true light. 

1 y DANIEL, NEGOTIABLE INSTRUMENTS, 6 ed., § 80. 
2 Wicore, EVIDENCE, § 2400, (1). ‘See THAYER PRELIMINARY TREATISE ON 


EVIDENCE, 390... 
* WicmorE, EvIDENCE, § 2443. Dean Wigmore divides the terms of the instru- 








NOTES : 249 


purposes of the present note,‘ however, Dean Wigmore and the general 
rule are at one. Contemporaneous parol agreements independent of 
the instrument and conditioning the maker’s liability thereon, are 
excluded in both statements of the law.’ And the difficulty arises from 
the fact that neither statement of the law is an adequate statement of the 
situation. A well-established line of decisions freely admits as against 
immediate parties the proof of agreements fixing certain conditions to 
the instrument.6 And no summary excluding all collateral conditions 
can be adequate. 

Dean. Wigmore of course recognizes the existence of this line of de- 
cisions and excepts it from the general rule on the ground usually taken 
by the courts and the text writers, viz., that “a condition precedent to 
the existence of the obligation, 7. e. an escrow,” is always available.’ But 
it is difficult to see wherein this differentiation is effective either in 
application to the given case or in reasonableness. Although there may 
be a theoretical difference between a delivery in escrow to the payee, and 
a delivery to the payee to take effect in praesenti with a condition pre- 
cedent to the obligor’s liability, there is no difference in the legal effect 
of the two situations. The fact that in most jurisdictions * the delivery 
is anomalously allowed to be made in escrow to the payee cannot change 
the rule of escrow delivery in general, 7. e. that the delivery of a deed in 
escrow creates an obligation presently,’ etc. In either case there is an 
obligation outstanding which the parties have made dependent on a 
contingency. And in either case the payee can cut off the obligor’s 
defense, based on the condition, by indorsement to a bona fide indorsee 
for value.!° And yet the Parol Evidence Rule is made to apply in the 
one case and to be ineffective in the other. 

In other words a line is drawn between parallel situations to the 





ment into terms expressed or variable, and terms fixed or implied. The expressed 
terms are not open to qualification; the terms implied by law may be qualified provided 
the transaction is such that the negotiable instrument form is peculiarly convenient 
for certain features, however inconvenient for others. 

4 The present note is not concerned with cases where the instrument and the con- 
temporaneous agreement are mutual and dependent and therefore to be construed 
together as one contract. Barrie ». Quinby, 206 Mass. 259, 92 N. E. 451. See note 
to American Gas, etc. Co. v. Wood, 90 Me. 516, in 43 L. R. A. 449. There is no definite 
rule establishing a test for the “one-contract” interpretation, and it is often difficult 
to determine when the court will construe the instrument and the agreement together. 
See 43 L. R. A. 449, note, § III (b). 

5 Dean Wigmore excludes contemporaneous parol conditions qualifying absolute 
instruments on the ground that, though the unconditional nature of a negotiable 
instrument is a term implied by law and hence variable under his formula (see note 3, 
supra), nevertheless if a condition was desired there was no prime necessity for the 
negotiable instrument form and the doors of his definition are closed. See WIGMORE, 
EvmeENce, § 2444 (2). This seems to be a determined effort to fit the law to the formula. 

6 Seymour v. Cowing, 4 Abb. App. Dec. (N. Y.) 200; Beach v. Nevins, 162 Fed. 129, 
annotated in 18 L. R. A. (N. s.) 288. 

7 See WicMoRE, EvIDENCE, § 2444, n.6 end. The same distinction is taken by the 
cases. Niblock v. Sprague, 200 N. Y. 390, 93 N. E. 1105; Smith v. Dotterweich, 200 
N. Y. 299, 93 N. E. 985; Shine v. Merville, 1 Oh. App. 33, and cases under the Negoti- 
able Instruments Law generally. 

8 Burke v. Dulaney, 153 U. S. 228. See 1 Dantet, 6 ed., §68 a; NEGOTIABLE 
INSTRUMENTS Law, § 16. 

9 Butter & Baker’s Case, 3 Coke 25 a; WARREN, CASES ON PROPERTY, 213. 

10 Gillette v. Hodge, 170 Fed. 313. 
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exclusion of the true agreement of the parties on one side of the line. 
The distinction is made, as suggested above, on the purely academic 
ground of the differentiation between a completed and an obstructed 
legal act. Where the instrument is delivered in escrow to the payee there 
is at present no delivery, and hence no binding obligation, and hence no 
application for a rule which protects from qualification a binding legal 
instrument." It may be admitted that such a distinction as that between 
completed and obstructed legal acts is valuable for purposes of analysis. 
It may be admitted that the distinction would be justified on that ground 
alone if it were applicable to the cases in any satisfactory manner. But, 
as is usually true of distinctions that do not distinguish, an application 
to the cases results in a hopeless confusion. If delivery in escrow to the 
payee, such as is generally allowed in the United States,” were true 
delivery in escrow, or if the parties expressly attached their condition 
to the delivery, the problem would be simple. But, unfortunately, escrow 
delivery to the payee bears no ear-mark and the parties themselves seldom 
do more than insert a defensive condition without specifying its applica- 
tion. The result is that the court must decide in the usual case on 
which side of an arbitrary line a floating condition belongs. 

And the decisions are not altogether unimaginative. A parol agree- 
ment, accompanying the manual delivery of a note and providing for 
two renewals and a retransfer of the note thereafter on a stipulated 
contingency, has been held to constitute a conditional delivery. A 
parol agreement, coutemporaneous with the manual tradition of a note, 
and providing that the note was not to be enforced unless the saloon 
fixtures for which it was given were disposed of, was held to attach to the 
maker’s liability, not to the delivery.“ A parol agreement that the 
maker’s liability on the note should be contingent on his receiving a sum 
due him was held to fall without the proscriptions of the Rule.“ But a 
parol agreement that payment was to depend on the maker’s realizing on 
a sale of bonds, was held inadmissible.”® 

The general conclusion to be drawn from an examination of recent 
cases on the point is that it is well nigh impossible to decide from any 
given statement of facts whether or no the Parol Evidence Rule should 
apply. And it follows from such a conclusion that the criterion for the 
application of the Rule must be fatally indecisive and inept. The remedy 
seems almost too obvious to miss. Indeed it lies in the very source of 
the mischief. If delivery in escrow to the payee is to be allowed at all, 
then it must be open to the parties to fix any condition they desire as the 
condition on which delivery is to take place. And if this may be done 
there is no reason why the courts should not construe any condition that 
may be laid down prior to the obligor’s liability as a condition going to 





11 Beach v. Nevins, 162 Fed. 129, in 18 L. R. A. (N. s.) 288. 

12 See note 8, supra. 

3% Paulson v. Boyd, 137 Wis. 241, 118 N. W. 841. 

“4 Ebling Brewing Co. v. Feldman, 114 N. Y. Supp. gro. 

18 Newgass v. Shulhof, 128 N. Y. Supp. 664. 

16 Carnegie Trust Co. v. Kleybolte & Co., 74 Misc. 246, 134 N. Y. Supp. 69. See 
also Warner v. Bonds, 111 Ark. 238, 163 S. W. 788; Cochran v. Burdick, 7 Ala. App. 
274, 61 So. 29; Alexander v. Righter, 240 Pa. St. 22, 87 Atl. 427; Sykes v. Everett, 
167 N. C. 600, 83 S. E. 585; George v. Williams, 27 Colo. App. 400, 149 Pac. 837. 
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the delivery. Whatever decision they reach is, in the ordinary case, the 
result of construction, and such construction as that suggested would 
give fullest effect to the policy suggested by the recent recognition of 
delivery in escrow to the payee. 





TORT JURISDICTION OF THE INTERSTATE COMMERCE COMMISSION. — 
Section 16 of the Act to Regulate Commerce, as amended June 29, 
1906,! provides that “if . . . the Commission shall determine that any 
party complainant is entitled to an award of damages under the provisions 
of this Act for a violation thereof, the Commission shall make an order 
directing the carrier to pay to the complainant the sum to which he is 
entitled. . . . ” The Interstate Commerce Commission is thus invested 
with jurisdiction of claims for all injuries which are caused by violations 
of the Act. The act complained of, however, must have been in vio- 
lation of the statute at the time it was committed, and not merely be- 
cause of some subsequent order of the Commission or change in condi- 
tions.2 That this so-called “reparation” section amounts to nothing 
more or less than an investiture with jurisdiction over a certain number 
of torts (which usually were also torts at common law) was at one time 
clearly recognized by the Commission.’ Such a recognition might be 
advisable now, in view of recent hastily considered decisions‘ of the 
Commission awarding damages for injuries caused by negligent mis- 
representation — which generally are not torts at common law.’ And 
it should also be remembered that the Commission’s jurisdiction is not 
exclusive of that of a common-law court, provided the plaintiff is able to 
sustain his cause of action in the latter without the aid of a finding by the 
Commission.® 





1 34 Stat. AT L. 584, 590. 

2 New Pittsburgh Coal Co. ». Hocking Valley R. Co., 26 Int. Com. Rep. 121; 
In re Wool, Hides and Pelts, 25 Int. Com. Rep. 675. 

3 “Proceedings for reparation before the Commission for indemnitory damages are 
purely statutory and correspond to actions at law sounding in tort . . . If an injury 
is sustained on account of a violation of law, the proceeding is in its nature ex delicto, 
and therefore carries with it none of the features or incidents of an action ex contractu. 
In the very nature of the thing no protest is necessary where an injury is inflicted by 
the commission of a tort. The violation of the law produces the injury and completes 
the offense, and the person injured does not have to perform any conditions to entitle 
him to recover for the damage sustained.” Southern Pine Lumber Co. v. Southern 
Ry. Co., 14 Int. Com. Rep. 195, 197. 

4 Healy & Towle v. Chicago & Northwestern Ry. Co., 43 Int. Com. Rep. 835; ¢f. 
Rutland & Rutland »v. Chicago, Rock Island & Pacific Ry. Co., 19 Int. Com. Rep. 
108; Wolverton v. Union Pacific R. Co., 31 Int. Com. Rep. 23, 24; Brittain ». Nash- 
ville, Chattanooga & St. Louis Ry., Unreported Opinion A-58r. 

5 See Jeremiah Smith, “Liability for Negligent Language,” 14 Harv. L. REv. 184; 
cf. SALMOND, Torts, 3 ed., 450. 

6 Cf. WATKINS, SHIPPERS AND CARRIERS OF INTERSTATE AND INTRASTATE FREIGHT, 
2 ed., 601. See also Michigan Hardwood Manufacturers’ Ass’n v. Transcontinental 
Freight Bureau, 27 Int. Com. Rep. 32, 37: “In giving the Commission jurisdiction 
over reparation, it was the manifest intent of Congress to provide shippers with a 
method of obtaining an award of damages ‘accruing by virtue of the violation of the 
Act, without resort to the expensive and tedious processes of the law.” 

For the effect of the award of damages by the Commission, and the means of en- 
forcing it, as provided by the Act, see Lehigh Valley R. Co. v. Clark, 207 Fed. 717, 
724. 
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“Reparation” is a curious misnomer for this jurisdiction, which is, 
as has been pointed out, purely to give damages for torts; and it should 
be observed that section 16 consistently speaks of ‘awarding damages,” 
and nowhere uses the word “reparation.” The widespread use of that 
word is not only incorrect but also unfortunate, for it tends to confuse 
this jurisdiction with other powers of the Commission which are in their 
nature more or less equitable. Such confusion is all the more likely, 
since the Commission has consistently made its award of damages’purely 
discretionary.’ The exercise of the discretion, however, depends not 
upon the equitable balance of convenience, but upon the public interests 
involved.* Thus, a plaintiff having a clear case for damages was never- 
theless denied, because to award them to him would, in ultimate effect, 
disturb the equality of rates between districts.° So also damages are 
not always awarded in an uncontested case, because of the possibility 
that thus collusively a rebate may be obtained.'° 

The Commission’s award is for damages plus interest," in accordance 
with the better rule in actions at law for torts which are in the nature of 
injuries to property.” And exemplary damages will not be given,” 
perhaps because of the anomalous nature of such damages, but more 
probably because the Act contains explicit provisions in other sections 
for penalties for its violation. An assignee of a claim will be awarded 
damages." Since the Act expressly establishes a limitations period, there 
has been much dispute whether laches should bar the claimant prior to 
the expiration of the statutory period.” It would seem that laches should 
be no bar.'® 

Section 16, it should be noticed, provides only for an award of damages 
against “the carrier.” This provision seems to have been violated by 
the Commission’s action in sometimes (not always) taking into account 
undercharges by the carrier in making its awards.!” The carrier is thus 
enabled to secure damages from the undercharged shipper, in the guise 





7 Despite the fact that section 16 uses the mandatory “shall.” 

See the cases cited in Lust, SUPPLEMENTAL DicrEst No. 1 oF DECISIONS UNDER 
THE INTERSTATE COMMERCE ACT, 519. 

8 Joynes v. Pennsylvania R. Co., 17 Int. Com. Rep. 361. 

® Youngstown Sheet & Tube Co. v. Pittsburgh & Lake Erie R. Co., 27 Int. Com. 
Rep. 165. 

10 Thus, Elden v. Southern Pacific Co., 38 Int. Com. Rep. 530: “A mere willingness 
to pay reparation without evidence that the rate charged was unreasonable is not suf- 
ficient upon which to base an award of reparation.” 

it International Agricultural Corporation v. Louisville & Nashville R. Co., 29 Int. 
Com. Rep. 301. 

22 See SEDGWICK, ELEMENTS OF THE LAw or DAMAGES, 2 ed., 137 ef seq. 

18 Eichenberg v. Southern Pacific Co., 28 Int. Com. Rep. 584. 

14 Jublitz v. Southern Pacific Co., 27 Int. Com. Rep. 44. 

46 See Kindelon v. Southern Pacific Co., 17 Int. Com. Rep. 251, 252; 1 DRINKER, 
THE INTERSTATE COMMERCE ACT, 440; 25 Harv. L. REv. 665. 

16 25 Harv. L. REV. 665. 

17 See the cases in Lust, SUPPLEMENTAL DicEst No. 2 oF DECISIONS UNDER THE 
INTERSTATE COMMERCE ACT, 802. 

Cf. in this connection Manufacturers’ RY. Co. v. St. Louis, Iron Mountain & Southern 
Ry. Co., 28 Int. Com. Rep. 93, especially at p. 108: “An award of reparation is due 
only from a carrier to a shipper, and not to one carrier, as a carrier, from another.” 
There is apparent no reason for such an exercise of the Commission’s discretion. Sec- 
tion 16 says only “any party complainant” may recover. 
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of set-off or counterclaim. It is apparently the case, however, that this 
limitation of jurisdiction to suits against carriers is an inadvertent one, 
since section 16 obviously intends to allow an award of damages for any 
violation of the Act; and since there are many sections of the Act which 
can be violated by others than carriers, whose violation is equally de- 
serving of an award of damages.'® 

The Commission has awarded damages for many different torts. “Un- 
just discrimination ”’ and “undue preference”’ cases have arisen frequently, 
and damages have been awarded.!® These injuries, aside from their 
status under the technical common law of carrier and shipper, or carrier 
and passenger, are certainly comprehended within the modern common- 
law definition of a tort as any injury inflicted intentionally and without 
justification.” In an early case *! the Commission decided that one such 
discrimination (here the ejection of a negro from a car) was a trespass. 
It is obvious that the discrimination might equally well take the form 
of an assault or a battery, and probably of a libel or a slander. Over such 
torts as these the Commission would seem to have jurisdiction, provided 
always that they are committed in violation of the Act. That, indeed, 
should be clearly recognized to be the only limit to the Commission’s 
jurisdiction,” although it might be well to decline to exercise the juris- 





18 For example, section 10. 

19 See Eichenberg v. Southern Pacific Co., 14 Int. Com. Rep. 250, 271; Meeker & 
Co. v. Lehigh Valley R. Co., 21 Int. Com. Rep. 129, 137. In the latter case the award 
was approved by the United States Supreme Court, s. c., 236 U. S. 412. Seer 
DRINKER, supra, for discrimination, whether of facilities or of charges, pp. 433-434, 
435; for preference among localities, p. 435. 

20 29 Harv. L. REv. 559; 30 Harv. L. REv. 292. It might here be observed that 
this finding of justification comes singularly close to the “discretion” which the 
Interstate Commerce Commission exercises. 

21 Councill v. Western & Atlantic R. Co., 1 Int. Com. Rep. 339. The Commission 
was stopped from awarding damages in this case only by the doctrine which it then 
held, that the Seventh Amendment required the intervention of a jury in such cases 
as these. See Heck & Petree v. The East Tennessee, Virginia & Georgia Ry. Co., 
1 Int. Com. Rep. 495, 502; Riddle, Dean & Co. v. New York, Lake Erie and Wes- 
tern R. Co., 1 Int. Com. Rep. 594, 607. Happily this doctrine was soon abandoned, 
following the Amendment of March 2, 1889, which provided for a trial by jury on suits 
on the Commission’s awards. See WATKINS, supra, 601. 

2 Cf. 1 DRINKER, supra, 388: The Interstate Commerce Commission “cannot 
award damages for defective service, or for failure to make schedule time, or for 
breach of contract, or for conversion of chattels” (citing cases). This statement is, of 
course, incorrect; the Commission may, in a proper case, give damages for any of 
these things. The truth is that the Commission has unwisely used broad language with 
great frequency. Thus: “The commission’s jurisdiction over claims for reparation 
does not extend to claims for loss, damage, or delay to shipments in transit, such 
claims being cognizable in the courts.” Atlas Portland Cement Co. v. Louisville & 
Nashville R. Co., 32 Int. Com. Rep. 487, 488. 

As regards the breach of contract claim, see Bichel v. Atchison, Topeka & Santa 
Fe Ry. Co., 19 Int. Com. Rep. 499. Here plaintiff purchased from defendant a cou- 
pon book of tickets, with a provision that the coupons could be redeemed only within 
eighteen months. After more than eighteen months had elapsed, plaintiff sued; this 
provision was held void, and damages were awarded to the amount of the unused 
coupons. Cf., however, Larkin Co. v. Erie & Western Transportation Co., 24 Int. 
Com. Rep. 645; and see McArthur Brothers Co. v. El Paso & Southwestern Co., 34 
Int. Com. Rep. 30, in which case an award for breach of contract was refused, rightly, 
because the breaking of the contract was not a violation of the Act. It is, of course, 
obvious that there are many contracts breach of which is in violation of the Act. But 
see WATKINS, supra, 329. 
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diction in some cases of minor injuries. Damages have frequently been 
awarded to a shipper who has been overcharged, whether directly * or 
indirectly,* since such overcharge is prohibited by the Act, if direct, 
and if indirect is effected by methods prohibited by the Act.% Among such 
indirect methods of effecting an overcharge is the negligent misrepresen- 
tation as to cost of transportation, referred to above.?” And damages 
have even been given by the Commission in the still more extreme case | 
of a misrepresentation (here a failure to post a new and higher tariff, 
relied on by plaintiff to his indirect loss) that was neither intentional nor 
negligent.2* The failure to post the tariff, however, was, regardless of its 
cause, a violation of the Act, and hence the Commission was right in 
holding the carrier for any damage caused thereby. 

The Commission is no doubt wise in declining to let its tort jurisdiction 
crystallize into the common-law classifications of torts. Such a refusal 
is in accordance not only with the purpose of section 16, but also with the 
growing tendency to abolish all classifications of torts.2® But, neverthe- 
less, it is desirable that the Commission realize clearly what it is doing, 
in the light of the common law, when it awards damages in a given case. 





CoNTRACTS TENDING TOWARD Monopoty. — The prevailing economic 
theories tell us that a monopoly is injurious to the public interest and to 
be avoided. By monopoly apparently is meant a real monopoly, an 
exclusive control of a certain business by one group of persons — a situ- 
ation such that all competition is permanently excluded.! A monopoly 
prevents the salutary action of competition upon prices, and makes the 
desire of the monopolist the chief and perhaps the only determinant of 
price. Further, it closes the field of the particular business to all others 





% See Joynes v. Pennsylvania R. Co., 17 Int. Com. Rep. 361, 365 et seg. This case 
shows a strong tendency on the part of the Commission to limit its awards to cases 
where the tort has what might be termed an “interstate rate savor,” analogous to the 
“maritime savor” test for an admiralty court’s jurisdiction in some cases. 

* “The Act entitled shippers to just and reasonable transportation charge, and if 
these carriers have imposed upon these complainants rates in excess of this they have 
thereby damaged the complainants to the extent to which reparation should be al- 
lowed.” In re Advances on Live Stock, 28 Int. Com. Rep. 332, 335. See also Michigan 
Hardware Manufacturers’ Ass’n v. Transcontinental Freight Bureau, supra. 

% Damages given for higher rates collected because of misrouting: see Kile & 
Morgan Co. v. Deepwater Ry. Co., 15 Int. Com. Rep. 235; because of misquotation 
concerning route, rate or privileges: Kiel Woodenware Co. v. Chicago, Milwaukee & 
St. Paul Ry. Co., 18 Int. Com. Rep. 242; Stone & Meyers Co. v. Toledo, St. Louis & 
Western Ry. Co., Unreported Opinion A-52; Maldonado & Co. v. Southern Pacific 
Co., Unreported Opinion A-18; Rutland & Rutland v. Chicago, Rock Island & Pacific 
Ry. Co., supra (but cf. Faribault Furniture Co. v. Chicago Great Western R. Co., 
25 Int. Com. Rep. 40, 41); because of furnishing unnecessarily expensive equipment: 
Calvi v. Chicago, Milwaukee & St. Paul Ry. Co., Unreported Opinion 461; Moline 
Plow Co. v. Chicago, Milwaukee & St. Paul Ry. Co., Unreported Opinion 419. 

% For these methods, see note 25, supra. 

27 See note 4, supra. 

28 Rutland & Rutland v. Chicago, Rock Island & Pacific Ry. Co., supra. 

29 See the references in note 20, supra; also Jeremiah Smith, “Tort and Absolute 
Liability — Suggested Changes in Classification,” 30 Harv. L. REv. 241, 260. 


1 See ELy, MONOPOLIES AND Trusts, for a full discussion of the question. 
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and from this aspect also is contrary to the public interest.2 Accepting 
this view, it follows that where any transaction tends, however slightly, 
toward such a condition, the law is deterred from recognizing it. The 
extent of that deterrence varies directly with the extent of the tendency 
toward monopoly. 

Whether or not a contract or combination should be held illegal, as in 
restraint of trade, can be correctly determined only by a balance of the 
social interests in favor of the transaction against the tendency toward 
monopoly inherent in the particular case.’ For instance, a contract by a 
single individual not to engage in a certain business, without more is 
clearly illegal.‘ Opposed to the inertia engendered by the general policy 
to allow freedom of contract, is the consideration that one person is pre- 
vented from competing in this business. This, it is clear, tends toward 
monopoly, very slightly perhaps, but nevertheless surely, — and heavily 
enough to turn the evenly balanced scale against the contract5 ~ 

Where, however, there is some affirmative policy on the other side, 
which outweighs the evil of the tendency toward monopoly, such a con- 
tract should be upheld. In the sale of a business, where a covenant not 
to engage in that business is given by the seller to the buyer, and such 
covenant is no broader than necessary to make the sale complete, the 
affirmative considerations in favor of permitting a person to sell his busi- 
ness freely and for the best price, and the general policy in favor of free- 
dom of alienation, easily prevail. The cases generally are in accord that, 
upon the sale of a business, a restriction coterminous with the business 
sold is valid.® ; 

On the other hand, again, there are many cases where the tendency 
toward monopoly is so very strong, where the situation approaches so 
closely a real monopoly, that the deterrent interests must prevail.’ Such 
a case is presented by a combination of business units, when the power and 
the intent to exclude are coexistent.® 

The courts, unfortunately, have not always recognized the peculiar 
necessity in these cases of the balancing process suggested above. Where 
most clearly they should particularize and examine the facts and circum- 





2 It is not our intention, nor indeed our province here, to go into the soundness of 
these conceptions, as economic principles. They are almost universally accepted, and 
the law would be failing in its purpose, were it to practise an economics of its own, 
adverse to the tenets of contemporaneous business faith. 

3 We shall discuss here only the cases which tend toward the ultimate evils stated 
supra, through the medium of a monopoly. The same principles of balance should of 
course govern where some other method is employed. See 30 Harv. L. REv. 68, where 
the cases dealing with price maintenance contracts are discussed. 

4 Colgate v. Bacheler, Cro. Eliz. 872; see Prugnell v. Gosse, Aleyn’s Rep. 67; 
Mitchell v. Reynolds, 1 P. W. 181, 196. 

5 The considerations against pauperism and against depriving the community of a 
useful servant lack vitality in the present economic system and so need not be con- 
sidered. The tendency toward monopoly and its resultant evils is, in the present order, 
the only potent social objection to the legal recognition of restrictive contracts, or com- 
binations of business units. 

6 Mitchell v. Reynolds, 1 P. W. 181; Roberts v. Lemont, 73 Neb. 365, 102 N. W. 
770; Trenton Potteries Co. uv. Olyphant, 58 N. J. Eq. 507, 43 Atl. 723. 

7 There would seem.to be no affirmative policy, as we see things now, which could 
counterbalance the evil results of a real monopoly. 

8 See Dunbar v. Am. Tel.’& Tel. Co., 238 Ill. 456, 87 N. E. sar. 
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stances of the instant case, they frequently indulge in a recitation of the 
meaningless rule of thumb that a general restraint is void and a partial 
restraint valid if reasonable, and declare the contract illegal because it 
savors of an interference with competition, where an intelligent weighing 
of the interests would lead toa directly opposite result. A recent Alabama 
case is open to just this criticism. The plaintiff, a dry-cleaning company, 
contracted with five laundry companies in the city of Birmingham, one 
of which was the defendant, that the latter should announce to their 
customers that they were acting as collection and delivery agents for the 
plaintiff company and should collect soiled goods and make return de- 
liveries of cleaned goods. The laundry companies promised in addition 
to collect only for the plaintiff company and not to go into the dry-clean- 
ing business in the locality. The plaintiff company agreed to pay the 
laundry companies twenty-five per cent of the returns on the dry- 
cleaning business which they brought in, and not to go into laundry 
business in the locality. There were other laundry concerns, and other 
dry-cleaning companies operating in this particular commercial com- 
munity. The defendant company failed to perform and suit was brought 
to enjoin them from breaking their contract. The court held that the in- 
junction should be denied, and in what must perhaps be taken as a dic- 
tum,® though a very strong one, declared the arrangement to be illegal 
as in restraint of trade.!° 

Let us analyze the case, first considering it as a mere contract between 
strangers. We have, then,'merely five laundry companies contracting to. 
act as agents for the collection of goods exclusively for a certain dry- 
cleaning company, and agreeing not to go into the dry-cleaning business." 
An agreement by an agent not to go into the principal’s business is cer- 
tainly a reasonable protective requirement from the standpoint of the 
principal. The contract here, then, may be said to be fairly necessary in 
order that the laundry companies should get the agency. The policy in 
favor of enabling people to make such dealings with each other is very 
strong.” On the other side, this contract was one of five of a similar 
nature, so that it was part of an arrangement whereby five companies 
would be prevented from going into this business. There is no exclusion 
of others here, — the field is left open, and indeed the facts show that 
there were other dry-cleaning businesses in the locality, so that there is 
not even a temporary exclusive possession of the field.” The tendency 





® The court held that, even though the contract was enforceable at law, yet it was 
sufficiently against public policy to lead them in their discretion to refuse the injunc- 
tion. This proposition is difficult of support. They took the additional ground that 
the practical difficulties were too great here for equity to enforce the contract, and re- 
fused to enforce the negative agreement as a means of bringing about the performance 
of the affirmative. This, of course, is aside from our point. For a discussion of the 
principles involved in this latter proposition, see Lumley v. Wagner, 1 De G. M. & G. 
604. 

10 American Laundry Co. v. E. & W. Dry-Cleaning Co., 74 So. 58. 

1 For the effect of the agreement on the other side, by the dry-cleaning company 
not to go into the laundry business, see post, note 19. 
es See ee v. Coker, 6 Ad. & E. 438; U.S. v. Addystone Pipe & Steel Co., 85 

. 271, 281. 

#8 Even though there were such a temporary exclusive possession, the affirmative 

considerations mentioned supra would prevail. 
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toward a real monopoly is very slight, merely the deterrence of five com- 
panies not in the business from entering the business. This cannot fairly 
be said to overcome the affirmative considerations." 

It might well be urged, also, that the laundry company in question was 
selling a part of its good-will. The laundry business is closely akin to the 
dry-cleaning business, and the good-will of a laundry company may well 
include a share of good-will as to dry-cleaning. If this is so, as the con- 
tract is clearly not broader than necessary to effect the complete sale of 
such good-will, the affirmative considerations are strengthened. 

The transaction here, however, may be considered from a different 
angle. Although the court does not consider the fact, the evidence shows 
that the dry-cleaning company was owned by the principal stockholders 
of the laundry companies. This brings in a new element, — combination. 
As to the tendency toward monopoly the case remains the same.” But 
the affirmative considerations arising from the contract of agency, and 
from the sale of good-will, are replaced by the social interest in combina- 
tions.'* Larger commercial units are to be favored because of their 
greater efficiency and ability to meet the needs of our complex economic 
system. Further, they tend strongly toward stability, the desideratum 
of every commercial community. Still further, they make against a 
condition of too much competition, one of the recognized evils of the com- 
petitive system.!’ Viewing the transaction as a combination of the stock- 
holders of the laundry companies, the case for the contract can only be 
strengthened.!* In so far then as the court refused the injunction sought 





14 The agreement to collect exclusively for the dry-cleaning company adds nothing 
against the contract. It in no way excludes others from the dry-cleaning field. There 
certainly were ways of collecting goods to be dry-cleaned other than the medium of 
laundry companies. Even if not, there were other laundry companies. To the extent 
then of preventing these five laundry companies from collecting for any other dry-clean- 
ing company, it hampered competition in the dry-cleaning business, and that is all. 
The tendency of this toward monopoly is too slight to be of any real force. 

This differs from the case of an exclusive agreement with a public service company, 
where by force of the fact that no one could get into the business of the public service 
company without a franchise, and that, as the field was adequately looked after by 
the existing company, a franchise probably could not be obtained, a real monopoly is 
created by such an exclusive contract. See Union Trust & Savings Bank v. Kinloch 
Long Distance Tel. Co., 258 Ill. 202, ror N. E. 535. 

It might also be urged that the agreement prevented these five companies from com- 
peting with other concerns to collect for other dry-cleaning companies, and in this way 
tended toward a monopoly in the collection business, but this, like the similar tendency 
in the dry-cleaning business, is too slight to be given any real consideration. 

1% Nothing appears in the facts to show that the dry-cleaning company occupies a 
predominant position in the business in the particular community, which the authori- 
ties, correctly or not, apparently have come to consider an important factor. See 
Central Ohio Salt Co. v. Guthrie, 35 Ohio St. 666; Cummings v. Union Blue Stone Co., 
164 N. Y. 401, 58 N. E. 525. See post, note 18, for a consideration of the bearing of 
mere size upon the question. 

16 It would seem clear that where the stockholders of the two companies are the 
same, the policy favoring the free creation of; agencies and that favoring the free alien- 
ation of acquisitions cease to apply. 

17 See N. W. Salt Co. v. Electrolytic Alkali Co., [1914] A. C. 461, 469; Ontario Salt 
Co. v. Merchant’s Salt Co., 18 Grant U. C. 540. 

18 Tt seems a fair assertion that nothing short of the situation in Dunbar v. Am. Tel. 
& Tel. Co., supra, note 8, where the combination was powerful enough by the use of 
unfair methods of competition, — local price cutting, etc. — to exclude all others from 
the field, and where the intent to so act was present, should prevail against the con- 
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on the grounds that the contract was illegal, the decision cannot be 
justified.! 

From the above discussion it must be apparent that the success of any 
attempt to balance the interests for and against a contract or combina- 
tion depends absolutely upon a true valuation of the weight to be given 
the various considerations in the particular case. This, in turn, requires 
a determining body, able to go into the details of the business under con- 
sideration, and having its finger always upon the pulse of the commercial 
situation. It is obvious that a court is not, nor can be, such a body from 
its very nature. The seeker for an entirely satisfactory method of hand- 
ling the problem must advocate that some such body should hold the 
scales. : 





DEMURRAGE CHARGES ON PRIVATELY OWNED RariroaD Cars. — 
The United States Supreme Court has recently upheld the provision of 
the Uniform Demurrage Code! imposing a charge upon privately owned 





siderations in favor of combination. A great many cases appear to have taken the 
position that mere size, a predominant position in the business, should be enough to 
make a combination illegal. Whether these cases hold that such size so tends toward 
monopoly that per se it makes the combination illegal, or that the size is prima facie 
evidence of intent to exclude and that therefore unless there is rebutting evidence you 
have the situation of the Dunbar case, or whether they go upon a third tack and are 
attempting to determine the boundaries of the policy in favor of combinations, and 
to fix the limits of this policy, it is difficult to discover from an examination of the cases. 
Upon whichever of these grounds the cases rest, it would seem that one of two ‘answers 
can be given to them, — either that the proposition is fallacious, which is the case in 
the first and second alternatives, or that the courts are not capable of going into the 
intricacies of business facts necessary to an accurate determination of the qmestion and 
so should not make the attempt, which is the case in the first and third alternatives. 

Where a combination is formed agreeing to a set price and has a prédofninant posi- 
tion in the business, there is some ground for presuming that the intention of the par- 
ties is to exclude others, and as they have the power to do so, for holding the combina- 
tion illegal. But mere size, even added to a purpose to fix prices, but not setting a hard 
and fast price, does not justify this presumption. M 

19 The agreement by the dry-cleaning company not to go into the laundry business 
presents an even weaker case for illegality than that by the laundry companies, so it 
adds nothing against the contract. 


1 The Uniform Demurrage Code was adopted in 1909 ‘by the National Convention 
of Railway Commissioners, and, in the same year, endorsed“by the Interstate Com- 
merce Commission, which recommended that its rules be made effective on interstate 
commerce throughout the country. “These rules provide that after two days’ free 
time ‘cars held for or by consignors or consignees forhading ’ or unloading shall (with 
certain exceptions not here material) pay a demurrage charge of $1 per car per day. 
Private cars are specifically included by the following note: ‘Note. — Private cars 
while in railroad service, whether on carrier’s or private tracks, are subject to these 
demurrage rules to the same extent as cars of railroad ownership. 

‘**(Empty private cars are in railroad service from the time they are placed by the 
carrier for loading or tendered for loading on the orders of a shipper. Private cars 
under lading are in railroad service until the lading is removed and cars are regularly 
released. Cars which belong to an industry performing its own switching service, are 
in railroad service from the time they are placed by the industry upon designated in- 
terchange tracks, and thereby tendered to the carrier for movement. If such cars are 
subsequently returned empty, they are out of service when withdrawn by the industry 
from the interchange; if returned under load, railroad service is not at an end until the 
lading is duly removed.)’” Brandeis, J., in Swift & Co. v. Hocking Valley Ry. Co., 
U.S. Sup. Ct., Oct. Term, 1916, No. 376. See In re Demurrage Investigation, 19 
Int. Com. Rep. 496. 
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railroad cars held overtime “on carrier’s” tracks.2 The defendant, 
Swift & Co., occupied, under a license from the plaintiff, the Hocking 
Valley Railway Co., a certain siding appurtenant to their local warehouse. 
The railroad brought this action below to recover a demurrage charge, 
imposed under the Uniform Demurrage Code, on cars owned by Swift 
& Co. which-the packing company held on this siding longer than the 
prescribed forty-eight hour free period. The Supreme Court, in affirm- 
ing a judgment for the plaintiff, upheld the charge as one imposed upon 
privately owned cars on “public” tracks. Such charges have been re- 
peatedly sustained by inferior federal tribunals.‘ 

The car-distribution cases ° have disposed of the private car owners’ 
arguments that their cars are entirely without the purview of the present 
interstate commerce regulation, and that they should be allowed to enjoy, 
unrestricted, the advantages gained by their own foresight and expendi- 
ture. The principal case carries us a step further, in demanding an 
affirmative charge on private property rather than denying to the owner 
of private cars the use of carrier’s equipment. But the case that because 
they are private cars they are to be left entirely to private manipulation, 
has been squarely met. Granting this, it is objected that the charge is 
contrary to the Act to Regulate Commerce, is unreasonable, a denial of 
due process of law, and void. In answer to this are urged two considera- 
tions: First, the railroad may impose a fair charge ® on cars standing 
on their tracks longer than the free period allowed, for the use and occu- 
pation thereof.’ Second, the charge operates as a penalty, tending to 
secure the prompt return of the cars and so to prevent congestion of 
terminal facilities, leaving them open for the use of other shippers.® 
These considerations alone seem to give a sufficient justification for the 
charge. And it has been so considered.® 

a 





2 Swift & Co. v. Hocking Valley Ry. Co., supra. 

3 The decision of the court is based squarely on this interpretation. It is, of course, 
unprofitable to quarrel with a finding of fact. But the opinion leaves something to 
be desired as to the precise ground upon which the finding was based. The question 
of “public” or “private” track is, of course, one of fact. But it seems that it is a fact, 
like the fact of negligence or proximate cause, which requires the application of legal 
standards to given facts. There is no inherent distinction, no magic and conclusive 
difference, in this connection, between a railroad track the title to which is in an in- 
dividual, and one owned by a railroad corporation. The material differences seem to 
be these: (1) If the track is privately owned, demurrage cannot be charged as a fee 
for use and occupation; (2) nor can it be imposed as a regulation tending to keep 
terminal facilities open to the public. These distinctions have been recognized by the 
Commission. See Re Demurrage Charges on Tank Cars, 13 Int. Com. Rep. 378, 381; 
Cudahy Packing Co. v. Chicago, etc. Ry. Co., 12 Int. Com. Rep. 446, 447. Further 
than this, there is no valid distinction. So it is suggested that a track owned in fee by 
a railroad, but occupied by a private corporation under a lease giving the exclusive 
right of use, comes under the description of a “private” track for demurrage purposes. 

4 See Re Demurrage Charges on Tank Cars, supra; Cudahy Packing Co. v. Chicago, 
etc. Ry. Co., supra; National Refining Co. v. St. Louis, etc. Ry. Co., 237 Fed. 347, 
affirming 226 Fed. 257. 

5 See Interstate Commerce Commission v. Illinois Central R. Co., 215 U. S. 452; 
R. R. Comm. of Ohio v. Hocking Valley Ry. Co., 12 Int. Com. Rep. 308. 

6 There was no question raised as to the charge being unreasonable in amount. 

7 This reason is taken in Re Demurrage Charges on Tank Cars, supra. 

8 The decision in Cudahy Packing Co. v. Chicago, etc. Ry. Co., supra, is based on 
this ground. 

® See cases cited supra, note 4. 
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A far more interesting and difficult problem is presented by that pro- 
vision of the Uniform Demurrage Code imposing a charge on privately 
owned cars held overtime on privately owned tracks so long as they are 
under lading. It is contended in objection that after such cars have been 
removed from the interchange tracks and placed upon private tracks, 
they are no longer in “railroad service,’”’ but are private property in the 
possession of the owner, to be used as he sees fit; that the railroads have 
no interest in the tracks upon which the cars then stand; that they have 
ceased to pay rental or mileage for the use of the cars; that they are in 
no way responsible for the cars, and can have no interest in them until 
they are again placed on the interchange tracks and tendered for ship- 
ment; that they cannot require the owner to place his cars again in the 
railroads’ service; and that if the owner so elects he may unload the car, 
notify the carrier, and then reload the car and use it for storage purposes 
as long as he sees fit, and that no possible benefit comes to either the 
carrier or the public through this unnecessary labor.!° 

As to the first objection, it accomplishes nothing to prove that the 
cars are not within “railroad service” as we ordinarily employ that 
term. It is used in the Code merely as a convenient phrase to describe 
a certain situation. Whatever the phrase used, the question still re- 
mains: Can the railroad charge demutrage against private cars in this 
situation? 

The other arguments against the charge present two propositions: 
First, that a private owner of private property while on his own land may 
do with it what he pleases. To this need be made no further answer. 
Second, that the charge is arbitrary, not in return for any service rendered, 
and useless alike to the carrier and the public. If sound, this objection 
must be fatal. 

It is true that the railroad cannot charge for use and occupation of its 
tracks, nor justify the charge on the ground that it will keep terminal 
facilities open to the public. But it is submitted that the charge may be 
upheld, first, because it tends to prevent an unjust advantage from 
accruing to those who own their own cars over those who do not; " 
and second, because the railroads impose the charge as a condition to 
accepting privately owned cars.” 

There are two substantial possibilities wherein owners of private cars 
may receive an advantage over other shippers. First, in unloading, they 
may team directly from the car as the product is sold, while another ship- 
per must either unload the entire car first, and re-handle it in delivery 
lots later, or pay demurrage. A demurrage charge on the private car 
owner puts them on the same basis. Either may let the car stand and 
pay demurrage charges, or may unload at once. Second, in receiving 
carriers’ equipment, one owning private cars may use his cars, fill them 
and set them on his own siding, treat them as storage cars and not cars 





10 These are the principal objections urged by the complainant in Proctor & Gamble 
Co. v. Cincinnati, etc. Ry. Co., 19 Int. Com. Rep. 556, 557. 

11 See Proctor & Gamble Co. v. Cincinnati, etc. Ry. Co., 19 Int. Com. Rep. 556. 

2 This right of the railroad has-been repeatedly asserted in the cases. See Cudahy 
Packing Co. v. Chicago, etc. Ry. Co., supra; Re Demurrage Charges on Tank Cars, 
supra; Proctor & Gamble Co. v. Cincinnati, etc. Ry..Co., supra; Proctor & Gamble 
Co. v. Cincinnati, etc. Ry. Co., 188 Fed. 221. 
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in commerce, and ‘demand his share of railroad-owned cars, to the 
prejudice of other shippers. This is another aspect of the very evil the 
car-distribution cases sought to correct. The argument taken that the de- 
murrage charge would not prevent this discrimination because the shipper 
could unload the cars, notify the carrier, and then re-load, and use 
them for storage purposes as long as he cared to, and call for his share 
of the carriers’ equipment, excluding his own from consideration, is not 
fatal." A regulation need not fail because it is not a perfect panacea 
for the evil it seeks to correct. It is sufficient that it in fact tends toward 
a substantial improvement — places some substantial obstacle against 
this evil. The very fact that the shipper must go through this “useless 
labor” is a practical answer to the objection. By imposing the charge 
the shipper, as a practical matter, is very likely to return the cars 
promptly to railroad service. 

Further, there seems no sufficient answer to the proposition that the 
carrier, since he is under no common-law or statutory duty to receive 
private cars when tendered, may impose upon his acceptance the condi- 
tion that the shipper pay this demurrage charge. This condition may 
properly be implied from the fact that the railroad in its tariff published 
with the Interstate Commerce Commission regarding the use of privately 
owned cars includes both the rental they will pay the owner, and the 
charge they will impose as demurrage. The shipper cannot accept a 
part and reject the remainder. Nor is this an unreasonable condition. 
It enables the railroad to count with a degree of certainty upon the con- 
tinued use of privately owned cars, and to regulate its own equipment 
upon this basis, for the better service to the general shipping public. 

To the objection that the charge is contrary to the Act to Regulate 
Commerce, it may be answered that “surely any arrangement for the 
use of private cars which causes, or results in, undue preference or un- 
just discrimination is repugnant to the underlying principle, as well as 
in conflict with the terms, of the act.” It may be suggested, further, 
that Swift & Co., by placing their cars in railroad service, have entered, 
with the carrier, into the joint business of supplying interstate rail- 
way facilities, and, as such, have come definitely within the scope of the 
Act. 
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Britts AND Notes — DISCHARGE OF INDORSERS — EXTENSION AGREEMENT 
wItH TuHirD Party. — The holder of a note indorsed for accommodation de- 
posited the note after maturity as collateral for an unmatured obligation owed 
to a third person. Section 120 of the Negotiable Instruments Law provides for 
the discharge of an indorser “‘by any agreement binding on the holder to extend 
the time of payment or to postpone the holder’s right to enforce the instru- 
ment.” The holder later sues an accommodation indorser. Held, that he may . 
recover. Brosemer v. Brosemer, 162 N. Y. Supp. 1067 (Sup. Ct., Oswego Cty.). 





18 This objection prevailed in Proctor & Gamble Co. v. Cincinnati, etc. Ry. Co., 
188 Fed. 221; but the court upheld the charge on the second ground indicated above. - 

4 Quoted from the opinion of the Commission in Proctor & Gamble Co. ». Cincin- 
nati, etc. Ry. Co., 19 Int. Com. Rep. 556, 558. 
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At common law a binding agreement between the holder and the maker of a 
note for an extension of time discharged the indorsers. Siebeneck v. Anchor 
Savings Bank, 111 Pa. St. 187, 2 Atl. 485. The basis of the rule was that the 
rights of the indorsers were prejudiced, in that they could not by payment of 
the note acquire the right to proceed immediately against the maker. For 
they were subrogated to the rights of, and so subject to the same defenses as, 
the holder. But this reason does not apply when the agreement is between the 
holder and a third party; hence the indorsers were not discharged. Wright v. 
Independence Nat. Bank, 96 Va. 728, 32 S. E. 459. See 2 DANIELS, NEGOTIABLE 
INSTRUMENTS, 5 ed., § 1324. Probably, the provision of the Negotiable Instru- 
ments Law was intended to enact the common-law rule; for there seems to be 
no more reason for the discharge of the indorsers where the agreement is with a 
third party than where there is merely delay by the holder in bringing an action 
against the maker. Where there is reasonable basis for doubt, a statute, whose 
language purports to change the common law, should be strictly construed; 
and especially is this true where the statute is part of a uniform law, in general 
declaratory of the common law. 2 Lewis’ SUTHERLAND STATUTORY Con- 
STRUCTION, 2 ed., 860 ef seg. But here the words of the statute seem too plain 
to be construed as enacting the common-law rule. The principal case seems 
to limit the express words of the statute. 


CARRIERS — BILLS OF LADING — LIABILITY OF CONSIGNOR FOR FREIGHT. — 
A railroad carried fruit consigned to a purchaser who contracted with the vendor 
to pay freight. Title passed to the purchaser on shipment. The railroad issued 
its bill of lading in the usual form providing for delivery to consignee, he paying 
freight. The carrier delivered the goods, through error.collecting from the 
consignee only part of the freight due. It sought further payment from the 
consignee; but it never sued him, although he was solvent. The railroad now 
sues the shipper for the balance due. Held, that it may not recover. Yazou & 
M.V.R. Co. v. Zemurray, 238 Fed. 789 (C. C. A., 5th Circ.). 

In general, the consignor, under acontract of shipment, is liable for the freight, 
irrespective of an attempt by the carrier to collect from the consignee. Shepard 
v. De Barnales, 13 East 565; Wooster v. Tarr, go Mass. 270; Grant v. Wood, 21 
N. J. L. 292; Gilson v. Madden, 1 Lans. (N. Y.) 172; Collins v. Union Trans- 
portation Co., 10 Watts (Pa.) 384; Spencer v. White, 23 N. C. 236; ABsort, 
SHIPPING, 683. Most of these cases proceed on the ground that the consignor 
is the true owner and so ultimately liable. See Grant v. Wood, supra; Spencer 
v. White, supra; Barker v. Havens, 17 Johns. (N. Y.) 234, 237. But cf. Wooster 
v. Tarr, supra. Normally the owner is ultimately liable. But he is not neces- 
sarily so. Ultimate liability must depend on the agreement between the con- 
signor and consignee. Whether the carrier may hold the consignor for freight 
should depend upon the agreement between the consignor and the carrier. This 
often involves the question whether the usual clause in the bill of lading, “‘con- 
signee paying freight,”’ is intended to benefit the consignor or not. See Spencer 
v. White, supra, 238. The intent must be gathered from all the circumstances; 
and where the consignee is known to be ultimately liable, the construction 
should be like that in the principal case, that the utmost effort be made to col- 
lect from the consignee before the consignor can be held. See Barker v. Havens, 
supra. This result is commendable in that it casts the burden on the right 
party in the first instance without circuity of action, and secures protection to 
consignor and carrier alike. Cf. Thomas v. Snyder, 39 Pa. St. 317. 


CHosEs IN ACTION — Girt — PAROL EXTINGUISHMENT OF A Dest. — The 
deceased had advanced money to the defendant who executed and delivered 
to him a promissory note. Before his death deceased refused to accept pay- 
ment and told defendant to keep the money for himself. The executrix now 
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seeks to enforce the claim. Held, that she may recover. Sullivan v. Shea, 
162 Pac. 925 (Cal.) 

In most jurisdictions a creditor may extinguish his claim, without considera- 
. tion, only by a release under seal, or in the case of a specialty by the surrender 
or destruction of the instrument itself. Weber v. Couch, 134 Mass. 26. Even 
under the somewhat anomalous New York rule a written, though gratuitous, 
receipt for payment is the only other alternative. Gray v. Barton, 55 N. Y. 68. 
Accordingly, the court in the principal case held that there had been no ex- 
tinguishment. A declaration of trust of a chose in action in favor of a stranger 
is, however, binding, though oral and without consideration. Ex parte Pye, 
18 Ves. Jr. 140. Noreason suggests itself why the trust may not as readily be 

declared in favor of the obligor of the chose. The claim would then be virtually 
' extinguished since the cestui-obligor would be protected in order to prevent 
circuity of action. But in the principal case the deceased’s intention was to 
extinguish an obligation; not to create a trust. Formerly courts were inclined 
to treat an imperfect gift of a chattel as a perfect declaration of trust. Morgan 
v. Malleson, L. R. 10 Eq. 475. To do so imposes a duty upon the donor which 
he never intended to assume. Modern decisions have abandoned the doctrine. 
Richards v. Delbridge, L. R. 18 Eq. 11. However in the case of land an im- 
perfect conveyance will be supported whenever possible as a bargain and sale, 
or covenant to stand seised. Roe v. Tranmer, 2 Wils. 75. For by virtue of the 
Statute of Uses the final result is precisely the one intended. A case like the 
principal case, where there is a gift of a chose to an obligor, occupies an 
intermediary position. Cf. Flower v. Marten, 2 Myl. & C. 459. By distorting 
the intended extinguishment into a trust no additional burden would in fact 
be imposed upon the deceased’s estate. Yet the result would differ from, 
however closely it might resemble, that which deceased had attempted to 
effect. It is submitted, therefore, that the somewhat anomalous rule of Ex 
parte Pye need not, and consequently should not, be extended to upset a long- 
settled doctrine of the common law; and that the principal case is sound. 


ConFLict oF LAws — JURISDICTION OF CouRTS: PERSONAL JURISDICTION — 
SERVICE: SERVICE BY PUBLICATION AS A DENIAL OF DUE Process. — The 
defendant was domiciled in Texas, but had left the state, not intending to re- 
turn. A judgment on a note was rendered in Texas against him after service 
by publication. He seeks to have the judgment reversed for want of due process 
of law. Held, that the judgment is reversed. McDonald v. Mabee, U.S. Sup. 
Ct., Oct. Term, 1916, No. 135. 

A state cannot in general extend the effect of its process outside its borders 
so as to acquire jurisdiction. Ralston’s Appeal, 93 Pa. St. 133. Thus, service 
by publication does not give jurisdiction for a personal judgment against a 
non-resident. Pennoyer v. Neff, 95 U.S. 714; Rand v. Hanson, 154 Mass. 87, 
28 N. E. 6. But service by publication will give a state court jurisdiction of a 
person domiciled within the state. Becquet v. MacCarthy, 2 B. & Ad. 951; 
Henderson v. Staniford, 105 Mass. 504. Due process of law, however, requires 
not merely jurisdiction of the defendant but reasonable notice to him. Roller 
v. Holly, 176 U. S. 398. Service by publication of a resident of a state who is 
not within the state has been considered sufficient. Henderson v. Staniford, 
supra; Fernandez v. Casey, 77 Tex. 452, 14S. W. 149. And apparently in these 
cases it was not considered material whether or not the defendant intended to re- 
turn to the state. But where there is no such intention to return, the chances are 
that publication will not actually notify the defendant. Consequently the rule of 
the principal case that such publication is not reasonable notice seems justifiable. 


CORPORATIONS — CORPORATIONS DE Facto — CHARTER AMENDMENT ErF- 
FECTED AFTER ATTEMPT AT UNAUTHORIZED CONSOLIDATION. — An insurance 
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company attempted to consolidate with a non-insurance company. Later the 
insurance company abandoned insurance by an amendment of its charter. 
The statute allows consolidation except between an insurance company and a 
company not engaged in insurance. ALABAMA CopE, § 3481. A stockholder 
of the sometime insurance company seeks to dissolve the consolidation. Held, 
that it be not dissolved. Alabama Fidelity, etc. Co. v. Dubberly, 73 So. 911 
(Ala.). 

A de facto corporation can be formed as well by the consolidation of two or 
more corporations as by original ‘creation. See George Lumber Co. v. Dough- 
erty, 214 Fed. 958; Leavenworth v. Chicago, etc. Ry. Co., 134 U. S. 688. One of 
the requisites of a de facto consolidation is the legal possibility of a de jure one. 
American Trust Co. v. Minnesota, etc. R. Co., 157 Ill. 641, 42 N. E. 153; Kava- 
nagh v. Omaha Life Ass’n, 84 Fed. 295. But the fact that a company is pro- 
hibited from consolidating because it is an insurance company does not make 
its consolidation legally impossible. See Continental Trust Co. v. Toledo, etc. 
R. Co., 82 Fed. 642, 650. Cf. Blackburn v. State, 3 Head (Tenn.) 690. Rather, 
the change of one of the consolidating corporations into an insurance com- 
pany or, as was done in the principal case, the change of the insurance company 
into something else, was only a condition precedent to de jure consolidation, 
and does not prevent a de facto consolidation. Particularly is this true when 
the condition precedent was subsequently performed and the only defect was 
the inversion in time of the legal steps. Cf. Toledo, etc. R. Co. v. Continental 
Trust Co., 95 Fed. 497, 506 ff. Therefore, if the other requisites for a de facto 
consolidation are present in the principal case, the court seems right in declar- 
ing that there is such a consolidation. 


CORPORATIONS — DISTINCTION BETWEEN CORPORATION AND ITS MEMBERS 
— DISREGARDING THE CORPORATE FIcTION— GARNISHMENT OF DEBT OWED 
CORPORATION IN ACTION AGAINST STOCKHOLDER. — The defendant formed a 
corporation in which he took forty-eight of the fifty shares. He was sole man- 
ager of its business and used its income for his own household expenses, render- 
ing no accounts whatever. In garnishment proceedings against the defendant, 
the plaintiff sought to attach a debt owed to the corporation, on the ground 
that the corporation was merely a cloak to cover the incorporator’s transac- 
tions. Held, that the attachment will be allowed. McIlhenny v. Lampton, 45 
Wash. L. Rep. 22. , 

Courts are not inclined to read into incorporation statutes any requirement 
of good faith on the part of incorporators. See Attorney-General v. American 
Tobacco Co., 55 N. J. Eq. 352, 369, 36 Atl. 971, 978; Windsor Co. v. Carnegie 
Co., 204 Pa. St. 450, 464, 54 Atl. 3209, 331. Cf. Brundred v. Rice, 49 Oh. St. 640, 
32 N. E. 169. See 20 Harv. L. Rev. 222. Hence any fraudulent motive on the 
part of the defendant in forming the corporation would seem not to prevent its 
valid formation. Nor could the defendant’s conveyance of property to the 
corporation be considered a fraudulent conveyance, for exchange of an incor- 
porator’s assets for shares of stock is a sale for a consideration. See Foster & 
Sons v. Commissioners of Inland Revenue, [1894] 1 Q. B. 516. It may be sug- 
gested that the “corporate fiction” should be disregarded. But a corporation 
and its shareholders are distinct legal entities. Parker v. Bethel Hotel Co., 96 
Tenn. 252, 34 S. W. 209; Gallagher v. Germania Brewing Co., 53 Minn. 214, 54 
N. W. 1115; Salomon v. Salomon & Co., [1897] A. C. 22; Hall’s Safe Co. v. 
Herring-Hall Marvin Safe Co., 146 Fed. 37. See 20 Harv. L. REv. 223; supra, 
83. The property of the corporation cannot normally be attached to recover a 
debt against a shareholder. Williamson v. Smoot, 7 Martin (La.) 31. There is, 
however, a growing tendency to disregard the “fiction” of corporate entity, 
whenever in the opinion of the court greater justice can be secured thereby. 
U.S. v. Milwaukee Refrigerator Transit Co., 142 Fed. 247; Bank v. Trebein, 59 
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Oh. St. 316, 52 N. E. 834. See 3 Coox, Corporations, 7 ed., § 663. It is sub- 
mitted that justice can be done in the principal case without doing violence to 
so fundamental a conception of the law of corporations. It would have been 
more logical to have attached the shares owned by the defendant debtor, and 
in that way to have secured control of the corporation and its assets, including 
the particular debt in question. Such a procedure would have had the added 
advantage of being fair to any possible creditors of the corporation, whose in- 
terests are entirely disregarded by the mode of procedure actually sanctioned. 
If the incorporator is thereby enabled to prefer the creditors of his corporation, 
as against his personal creditors, it is simply the logical working out of an in- 
corporation law which enables the individual to secure the advantages of cor- 
porate organization. é 


CoRPORATIONS — STOCKHOLDERS — INDIVIDUAL LIABILITY TO CORPORATION 
AND CREDITORS — EFFECT OF FAILURE TO PAy STATUTORY PERCENTUM OF 
SUBSCRIPTION. — The defendant subscribed for one hundred shares of the 
stock of a corporation without complying with the statutory provision that 
“to % upon the amount subscribed” should be paid to the directors. N. Y. 
Consot. Laws, ch. 59, § 53. The defendant thereafter acted as a director of 
the corporation and received dividends for a period of years. The corporation 
became bankrupt; and the trustee seeks to recover the amount unpaid on de- 
fendant’s stock. Held, that the trustee may recover. Jeffery v. Selwyn, 115 
N. E. 275 (N. Y.). 

The statute involved is a common one and has been often interpreted, but 
no trace of uniformity is discernible in the decisions. See 1 Cook, CoRPORA- 
TIONS, 7 ed., §§ 172-175. The easy holding is that a failure to pay the required 
ten percentum renders the subscription void. Van Schaick v. Mackin, 129 App. 
Div. 335, 113 N. Y. Supp. 408. The result, however, is very unsatisfactory 
when the corporation is in the hands of a representative of the creditors. The 
opposite extreme is reached by the cases holding that the corporation may 
enforce the subscription even when the rights of creditors are in no way in- 
volved. Pittsburg, etc. R. Co. v. Applegate, 21 W. Va. 172. The objection to such 
interpretation is that little effect is thereby given to the statute. A middle 
ground may be supported. The purpose of the statute was obviously to benefit 
creditors by assuring them of tangible assets and bona fide stockholders. 1 
MorAwEtTz, CORPORATIONS, 2 ed., § 72. The desired pressure on the stock- 
holder to pay and the corporation to require payment can be reached in the 
absence of creditor’s claims by refusing to allow a recovery by either party 
against the other when the ten percentum has not been paid. There is no hard- 
ship because the parties are in pari delictu. This result has been reached in 
New York. JN. Y., etc. R. Co. v. Van Horn, 57 N. Y. 473. When the corpora- 
tion is in the hands of a representative of the creditors, however, to allow, as 
the principal case does allow, recovery by the representative furthers rather 
than defeats the legislative purpose. 


CoRPORATIONS — STOCKHOLDERS — RicHTs INCIDENT TO MEMBERSHIP — 
RIGHT TO HAVE A Farr ELECTION OF OFFICERS. — The minority shareholders 
in a corporation succeeded in electing their candidate by voting through proxies. 
It had been an unbroken custom to cast votes personally. Held, that a new 
election must be ordered. In re Real Estate Owners, etc. Ass’n, 56 N. Y. L. J. 
2004 (N. Y. Sup. Ct., Spec. Term). 

There is no inherent right in a member of a corporation to cast his vote by 
proxy. Commonwealth v~ Bringhurst, 103 Pa. 134. See Phillips v. Wickhan, 
1 Paige (N. Y.) 590, 598; 1 MoRAWETZ, CORPORATIONS, 2 ed., § 486. However, 
this privilege may be conferred by the articles of incorporation or even the by- 
laws. People v. Crossly, 69 Ill. 195; Market St. Ry. Co. v. Hellman, tog Cal. 
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571,42 Pac. 225. See 2 Cook, CorPORATIONS, 7 ed., §610. And in New York 
this right is granted by statute. N. Y. Consor. Laws, 1991. Hence, if the 
court has power to invalidate the election in the principal case, it is not because 
of anything improper in the mere casting of the votes by proxy. But, if for any 
reason the shareholders have not had a fair opportunity to vote in a regularly 
conducted meeting, the election may be set aside. In Re Argus Printing Co., 
1 N. D. 434, 48 N. W. 347; In Re Townsend, 24 Misc. 80, 53 N. Y. Supp. 289. 
Similarly, where, as in the principal case, there is a fraud and surprise on the 
majority shareholders, another election may be ordered. People v. Albany, etc. 
R. Co., 55 Barb. (N. Y.) 344. In the absence of statute, quo warranto is the 
proper proceeding to try title to a corporate office; and in the ordinary case 
equity will not interfere. See People v. Albany, etc. R., supra; Mozley v. Alston, 
16 L. J. Eq. (N.s.) 217. But, if the election is fraudulently conducted, equity 
will sometimes take jurisdiction to prevent irreparable injury. Johnston v. 
Jones, 23 N. J. Eq. 216. But see Hartt v. Harvey, 32 Barb. (N. Y.) 55. How- 
ever, the remedy in this type of cases is largely statutory. See 2 Cook, Cor- 
PORATIONS, 7 ed., § 619. The New York statute is fairly typical. It provides 
that the Supreme Court shall exercise general supervision over corporate elec- 
tions and afford any relief the occasion demands. N. Y. ConsoL. LAws, 1994. 


EMINENT DoMAIN — WHEN PROPERTY IS TAKEN — DAMAGE TO LAND ON 
STREAMS TRIBUTARY TO STREAMS IMPROVED. — The government erected a 
lock and dam in the Cumberland River, which caused the plaintiff’s land, 
which is situated on an unnavigable tributary of the Cumberland River, to be 
frequently overflowed. Held, that the plaintiff is entitled to compensation. 
United States v. Cress, U. S. Sup. Ct., Oct. Term, 1916, No. 84. 

In another case, the facts were similar to those in United States v. Cress, 
except that instead of flooding the plaintiff’s land, the water was backed up 
upon a mill dam, so that there was not enough fall to turn the mill wheel. 
Held, that the plaintiff is entitled to compensation. United States v. Kelly, 
U. S. Sup. Ct., Oct. Term, 1916, No. 718. 

The federal government has power to control navigable streams so far as 
may be necessary in regulating commerce among the states and with foreign 
nations. CONSTITUTION, Art. 1, § 8. See Scott v. Lattig, 227 U.S. 2209, 243; 
Gibson v. United States, 166 U. S. 269, 272. But this power is limited by the 
Fifth Amendment which prohibits the taking of private property for public 
use without just compensation. See Monongahela Navigation Co. v. United 
States, 148 U. S. 312, 336. For a taking there must be an appropriation of 
an interest in the land itself as contrasted with mere consequential damage 
such as an interference with access toa stream. Gibson v. United States, supra; 
Scranton v. Wheeler, 179 U.S. 141. See 14 Harv. L. Rev. 451. If the land is 
permanently flooded, it is a taking of the fee simple. Pumpelly v. Green Bay 
Co., 13 Wall. (U. S.) 166; United States v. Lynah, 188 U. S. 445. See Lewis, 
EMINENT Doman, 3 ed., § 80. If the flooding is only occasional, a lesser in- 
terest analogous to an easement is taken. McKenzie v. Mississippi, etc. Boom 
Co., 29 Minn. 288. It is also a taking when the improvements interfere with 
the use of a mill. Gibson v. Fischer, 68 Iowa, 29, 25 N. W. 914; Barclay R. & 
Coal Co. v. Ingham, 36 Pa. St. 194. It would seem that the rights of riparian 
owners along unnavigable tributaries are as great as the rights of owners of 
land along the stream improved. 


EVIDENCE — DocuMENTS — CARBON Copres AS DUPLICATE ORIGINALS. — 
Plaintiff offered in evidence a carbon copy of a typewritten letter which he had 
sent to the defendant. No notice to produce the original had been given. 
Held, that the carbon copy is admissible. Edmunds v. Atchison, etc. Ry. Co., 
162 Pac. 1038 (Cal.). 
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It is well settled that a letter-press reproduction of a writing is not a duplicate 
original and cannot be offered in evidence without accounting for the original. 
Foot v. Bentley, 44 N. Y. 166. See 1 ELtiott, EVIDENCE, § 208. But reproduc- 
tions made by a printing-press have been held to be duplicate originals; and 
each of such documents has been regarded as primary evidence of the contents 
of any other. Rex v. Watson, 2 Stark. 116, 129. Where the question has arisen, 
courts have generally taken the view that a carbon copy of an ordinary communi- 
cation is a duplicate original and may be introduced without explaining the 
non-production of the other original. Hubbard v. Russell, 24 Barb. (N. Y.) 
404; International Harvester Co. v. Elfstrom, 101 Minn. 263, 112 N. W. 252; 
Cole v. Elwood Power Co., 216 Pa. St. 283, 65 Atl. 678. Contra, State v. Teasdale, 
120 Mo. App. 692, 97 S. W. 995. It is submitted that whether documents are 
duplicate originals or not should depend, not on the mechanism by which they 
are produced, but on the effect intended to be given to the different documents 
by the parties. See Cleveland, etc. R. Co. v. Perkins, 17 Mich. 296. Although 
a carbon copy is made simultaneously with the typewritten letter, there is but 
one original, — that which is mailed and is intended as the written communica- 
tion between the parties. See Andrews v. Wirral Rural Council, [1916] 1 K. B. 
863, 872. And it would seem that this is true even though the document sent 
has no particular legal significance in itself. See contra, 19 Harv. L. REv. 123. 


INTERSTATE COMMERCE — CONTROL BY CONGRESS— APPLICATION TO 
AUTOMATIC COUPLER ON SINGLE ELEcTRIC Car. — Section two of the Safety 
Appliance Act forbids any interstate common carrier to “permit to be... 
used on its line any car not equipped with couplers . . . which can be un- 
coupled without the necessity of men going between the ends of the cars.” 
An interurban interstate electric railway operated single cars without auto- 
matic couplers of the kind required. The United States sues for the penalties 
provided. Held, that it may not recover the penalties. International Ry. Co. 
v. United States, 238 Fed. 317. 

The purpose of the Act was to keep men from going between cars that were 
being coupled. Although penal in form, the Act has been held to be chiefly 
remedial; and, as such, it has been liberally construed so as to accomplish its 
purpose. See Johnson v. Southern Pacific Ry. Co., 196 U. S. 1, 17. Congress 
by amendment, and the courts by construction, have combined in requiring 
couplers wherever and only where danger might be incurred. See Pennell v. 
Philadelphia & Reading Ry. Co., 231 U. S. 675, 679; United States v. Chicago, 
etc. Ry. Co., 149 Fed. 486, 488. Thus, the word “car” in section two includes 
locomotives. 32 Stat. AT L. 943, § 1; Johnson v. Southern Pacific Ry. Co., 196 
U. S. 1. ‘But the courts have held that this does not usually include the front 
end of the locomotive. Wabash R. Co. v. United States, 172 Fed. 864. See 
Campbell v. Spokane, etc. R. Co., 188 Fed. 516, 518. However, if the front end 
is used for shunting, it must be properly equipped. Chicago, etc. Ry. Co. v. 
United States, 196 Fed. 882. Likewise, “car” includes tenders. 32 Stat. aT L. 
943, § 1; Philadelphia & Reading Ry. Co. v. Winkler, 4 Pennewill (Del.) 387, 
56 Atl. 112. But the courts have held that the end of the tender coupled to 
the locomotive is not included. Pennell v. Philadelphia & Reading Ry. Co., 
231 U. S. 675. Safety does not require the coupling on cars which are run 
singly. Therefore, the decision in the principal case seems clearly right. 


INTERSTATE COMMERCE — DEMURRAGE — UNIFORM DEMURRAGE CODE — 
PuBLIC AND PrivaATE Tracks — Due Process. — The defendant, Swift & 
Co., occupied under a license from the plaintiff, the Hocking Valley Railway 
Co., a siding appurtenant to the Swift warehouse. The Uniform Demurrage 
Code provides for imposing a charge on all privately owned cars detained under 
lading longer than the forty-eight-hour free period, whether on private or car- 
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rier’s tracks. Swift & Co. held their own cars under lading on this siding over 
forty-eight hours, and refused to pay the demurrage charge. This action was 
brought by the railway company to recover these charges. Held, that the plain- 
tiff recover. Swift & Co. v. Hocking Valley Ry. Co., U.S. Sup. Ct., Oct. Term, 
1916, No. 376. 

For a discussion of the case, see NOTES, p. 756. 


LANDLORD AND TENANT — SURRENDER BY OPERATION OF LAW — WHETHER 
TENANT CAN RECOVER AN EXCESS OVER RENT RESERVED RECEIVED BY 
LANDLORD. — A clause in a lease provided that, if the premises should become 
vacant, the lessor was authorized to enter, re-rent the land, and apply the pro- 
ceeds to the rent due from the lessee. The lessee vacated the premises and 
stopped paying rent. He offered to surrender to the lessor; but the latter would 
not accept. The lessor leased the premises for a greater amount than the orig- 
inal rent. The lessee seeks to recover the excess. Held, that he may not re- 
cover. Whitcomb v. Brant, N. J. Ct. Err. & App. (not yet reported). 

A surrender of an estate puts an end to the tenant’s liability on the lease, 
unless by an express contract the tenant has made himself liable. Richard- 
son v. Gordon, 188 Mass. 279, 74 N. E. 344. See 1 TirFANY, LANDLORD AND 
TENANT, 1179. Where the consent of both landlord and tenant cannot be. 
implied there can be no surrender by operation of law. Auer v. Penn, 99 Pa. 
St. 370; Brown v. Cairns, 63 Kan. 584, 66 Pac. 639. But the court in the prin- 
cipal case conceives that the abandonment of the premises and failure to pay 
rent terminated the privity of estate, and that the lessee, being in default, cannot . 
recover in quasi-contract. But privity of estate is not terminated merely by 
breach of covenant; in fact, the landlord has no power thereupon to evict a 
tenant unless a provision giving him such a right is inserted in the lease. 
Vanatia v. Brewer, 32 N. J. Eq. 268; De Lancey v. Ganong,9 N. Y. 9. In the 
principal case the landlord expressly refused to exercise such a right. It must 
appear, therefore, that the lessee is still owner of the leasehold estate, and that 
the lessor, having collected the proceeds under an authorization by the lessee, 
is bound to account to him for them. 2 TirraNy, LANDLORD AND TENANT, 


1341. 


LEGACIES AND DEvVISES — PAYMENT — INTEREST BY WAY OF MAINTE- 
NANCE. — A widow bequeathed her leasehold residence to her daughter, 
contingent, however, upon the daughter’s marrying or reaching twenty-one. 
At the death of the testatrix the daughter was an infant. She had not been 
receiving support from her mother. The question arises to whom the rents 
and profits of the residence belong until the daughter attains twenty-one or 
marries. Held, that the residuary legatees are entitled as against the daughter. 
In re Eyre, 142 L. T. 280. 

A general legacy, contingent or vested, payable at a future date carries in- 
terest, not from the death of the testator but only from the time it is payable. 
Heath v. Perry, 3 Atk. tor. On the other hand, a specific legacy, if vested, 
carries interest from the death of the testator, even though the enjoyment of 
the principal is expressly postponed. See 2 Roper, LEGACIES, 4 ed., 1250. 
A contingent specific legacy, however, does not bear interest until the happening 
of the contingency. See 2 WILLIAMS, EXECUTORS, 10 ed., 1170. An exception 
to this rule as to contingent specific legacies and general legacies arises on be- 
quests from a parent to an infant child, in which cases the courts usually allow 
the child interest in the interim by way of maintenance. The basis of this 
exception is commonly said to be a rule of presumed intention of the testator — 
the court “will not presume the father . . . so unnatural as to leave a child 
destitute” meanwhile. Incledon v. Northcote, 3 Atk. 430, 438. In accordance 
with this view of presumed intention no gift of income will be implied where 
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there is a separate provision for maintenance. Wynch v. Wynch, 1 Cox Ch. 
433. In some cases, however, the exception has the earmarks of a flat rule of 
policy regardless of expressed intention, a policy in favor of the child being sup- 
ported. Thus, when the testator directed the interest to be accumulated until 
the legatee reached twenty-one, one court, nevertheless, implied a gift of in- 
come for maintenance. Mole v. Mole, 1 Dick. Rep. 310. But whatever the 
scope of the exception, the principal case seems clearly not to fall within it; 
for the fact that the child had not been dependent upon the mother for support 
precludes the necessity or probable intention of a gift of the intermediate 
income. 


LiwitaTION OF ACTIONS— ACCRUAL OF ACTION— CONSTRUCTION OF 
STOCKHOLDERS’ LIABILITY STATUTE. — A Minnesota statute provides that on 
petition by the receiver of an insolvent corporation the court may levy assess- 
ments upon stockholders if the corporate assets are shown to be insufficient to 
discharge the corporate indebtedness. GEN. Stat. 1913, § 6645 ef seq. In 
1907 a Corporation was declared insolvent and a receiver appointed. In 1915 
the receiver petitioned for a hearing and obtained an assessment. Later the 
same year he sues a stockholder upon the assessment, and is met with a de- 
fence of the six year Statute of Limitations. Held, the action is barred by the 
Statute of Limitations. Shearer v. Christy, 161 N. W. 498 (Minn.). 

The general principle seems clear that the Statute of Limitations does not 
begin to run upon a claim until suit may be brought to enforce it. Staninger 
v. Tabor, 103 Ill. App. 330; In re Hanlin’s Estate, 133 Wis. 140, 113 N. W. 411. 
Where some condition beyond the control of the plaintiff must first be satisfied, 
the statute does not run until such condition is fulfilled. Harriman v. Wilkins, 
20 Me. 93. See 1 Woop, Lrmtations, 4 ed., §122a. But where the prelimi- 
nary act or condition precedent to direct prosecution of the claim is within the 
plaintiff’s control, the statute begins to run as soon as such act may reason- 
ably be accomplished. Shelburne v. Robinson, 8 Ill. 597; Williams v. Bergin, 
116 Cal. 56, 47 Pac. 877; Bauserman v. Charlott, 46 Kan. 480, 26 Pac. 1051. 
Contra, Hildebrand v. Kinney, 172 Ind. 447, 87 N. E. 832. In the principal 
case the court proceeds upon the basis that the right of action against the 
stockholder arises as soon as the receiver isappointed. Other courts, however, in 
construing this Minnesota statute have held that the right of action does not 
arise until the insufficiency of corporate assets is adjudicated and the assess- 
ment is levied by the court. Bernheimer v. Converse, 206 U.S. 516; Hale v. 
Cushman, 96 Me. 148, 51 Atl. 874. Similar provisions in other states have 
likewise been interpreted as giving rise to a right of action only when the 
assessment is levied. Goss v. Carter, 156 Fed. 746; Mister v. Thomas, 122 Md. 
445, 89 Atl. 844; Shipman v. Treadwell, 208 N. Y. 404, 102 N. E. 634. And 
statutes making stockholders of insolvent corporations liable on unpaid sub- 
scriptions have received a similar construction. Hawkins v. Glenn, 131 U. S. 
319; Gillin v. Sawyer, 93 Me. 151, 44 Atl. 677. It would seem that neither of 
these views is desirable. On the one hand, the creditors should be protected; 
on the other, the stockholder should not have liability hanging over him 
indefinitely until the receiver may choose to get an assessment levied. It is 
the policy of the law to wind up insolvent estates speedily in the interest both 
of the creditor and of the stockholder. Under such a statute the receiver may 
bring proceedings against the stockholders as soon as the corporate assets have 
been so marshalled that the propriety of an assessment can be demonstrated 
to the courf with fair certainty. Limitations should, therefore, Begin to run 
as soon as this step might reasonably be accomplished. 


Manpamus — Acts SuBJECT TO MANDAMUS — TEMPORARY POSSESSION 
OF PuBLic OFFICE PENDING RESULT OF ConTEsT. — The defendant, governor 
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of Arizona, ran for reélection, opposed by the plaintiff. The secretary of state 
canvassed the returns and duly issued to the plaintiff a certificate of election. 
The defendant, disputing the result of the election, refused to surrender office 
at the expiration of his term, and instituted statutory contest proceedings. 
The plaintiff seeks a writ of mandamus to obtain possession of the office and 
property pertaining thereto, pending the result of the contest. Held, that 
the plaintiff is entitled to the writ. Campbell v. Hunt, 162 Pac. 882 (Ariz.). 

A certificate of election duly executed by the proper authority affords a 
prima facie title to a public office. See Kerr v. Trego, 47 Pa. St. 292, 296. This 
may be disputed and the election contested in quo warranto or statutory pro- 
ceedings. See Frey v. Michie, 68 Mich. 323, 327, 36 N. W. 184, 186. These 
being the proper actions, it is generally held that the title to office cannot be 
litigated in mandamus. People ex rel. Wren v. Goetting, 133 N. Y. 569, 30 
N.E. 968. See 24 Harv. L. Rev. 313. Cf. Pipper v. Carpenter, 122 Mich. 688, 
81 N. W. 962. The claimant prima facie entitled may properly invoke this 
remedy, however, to compel a prior incumbent to surrender possession of the 
office and its appurtenances. Couch v. State ex rel. Brown, 169 Ind. 269, 82 
N. E. 457; State ex rel. Voss v. Quinn, 86 Neb. 758, 126 N. W. 388. There will 
indeed be no relief while an appeal is pending from a judgment against the 
plaintiff in guo warranto or contest proceedings. Swartz v. Large, 47 Kan. 304, 
27 Pac. 993; Allen v. Robinson, 17 Minn. 113. But if no such judgment has 
been rendered, the writ of mandamus is granted although other proceedings 
are pending. People ex rel. Cummings v. Head, 25 Ill. 325; Crowell v. Lambert, 
10 Minn. 369. See HicH, ExTRAORDINARY LEGAL REMEDIES, 3 ed., § 74. The 
writ does not affect the merits of the ultimate contest, but merely the right 
to immediate possession. State ex rel. Jones v. Oates, 86 Wis. 634, 57 N. W. 
296. This result is sound, in view of the importance of possession of an office. 
For the plaintiff has no adequate remedy, if he must await the result of the 
more dilatory contest before securing possession. It is, moreover, strongly 
to the public interest that the candidate legally declared elected should take 
office at once. Otherwise, a prior incumbent could retain possession in viola- 
tion of the wishes of the electorate merely by instituting a contest, the settle- 
ment s which might be indefinitely delayed. See McCrary, ELEcTIONS, 
4 ed., § 302. 


MASTER AND SERVANT — EMPLOYER’S LIABILITY — ASSAULT BY FELLOW 
SERVANT. — The defendant retained in his employ a workman known to be 
vicious, lawless and quarrelsome. This workman murdered the plaintiff’s 
intestate, while both were engaged in the common employment. U. S. Comp. 
Stat. 1916, §§ 8657-8665, make negligence the basis of an employer’s liability. 
Held, that the plaintiff may not recover. Roebuck v. Atchison, etc. Ry. Co., 
162 Pac. 1153 (Kan.). 

A master must exercise due care for the safety of his servants in providing 
a place in which, and appliances with which, to work. McCombs v. Pittsburgh, 
etc. Ry. Co., 130 Pa. 182, 18 Atl. 613. The master must also, in employing 
servants, have regard to the safety of the fellow servants. Thus, he is under a 
duty not to employ, or retain in hisemploy, workmen whom he knows or should 
know to be so careless or incompetent in the performance of their duties as to 
subject their fellows to risk of injury. Baltimore & Ohio R. Co. v. Henthorne, 
73 Fed. 634; Laning v. New York, etc. R. Co., 49 N. Y. 521. But the courts - 
generally hold that the employer has no duty to guard against injury caused 
by an act which is not done in pursuance of the servant’s duty. Ste Palos, etc. 
Co. v. Benson, 145 Ala. 664, 39 So. 727. Thusthe employer has been held not 
liable for an assault by one servant upon another, committed out of the scope 
of the offender’s duty. Palos, etc. Co. v. Benson, 145 Ala. 664, 39 So. 727; 
Campbell v. Northern Pacific R. Co., 51 Minn. 488, 53 N. W. 768; Crelly v. 
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Telephone Co., 84 Kan. 19, 113 Pac. 386. Likewise recovery has been denied 
where the servant was injured in the course of rough play or “initiation” of 
fellow-employees. Reeve v. Northern Pacific R. Co., 82 Wash. 268, 144 Pac. 
93; Medlin Milling Co. v. Boutwell, 104 Tex. 87, 133 S. W. 1042. But in these 
cases the master had no reason to expect the harmful act to happen and no 
reason to expect the servant to be dangerous. In the former case, to hold 
the master would be to make him absolutely liable; to hold him in the latter 
case would be to restrict too narrowly the field of available servants. How- 
ever, it is not putting too great a burden on an employer to subject him to 
a duty not to employ a servant known to be personally dangerous. Missouri, 
etc. Ry. Co. v. Day, 104 Tex. 237, 136 S. W. 435. See McNicol’s Case, 215 Mass. 
497, 500, 102 N. E. 697, 608. 


MortTGAGES — PrioritIes — Priority oF Notes SECURED BY THE SAME 
MortcacE. — The holder of four notes, maturing in successive years and se- 
cured by one mortgage, assigned the two notes first maturing to the plaintiff 
and later assigned the other two to the defendant. The plaintiff claims priority 
in the proceeds of the security. Held, that all the notes share pro rata in the 
proceeds. Georgia Realty Co. v. Bank of Covington, 91 S. E. 267 (Ga.). 

The assignment of a note secured by a mortgage gives to the assignee the 
protection of the mortgage, although the mortgage itself is not assignable. 
Romberg v. McCormick, 194 Ill. 205, 210, 62 N. E. 537, 539. But where several 
notes, secured by the same mortgage, are assigned to different persons, the right 
of these holders inter se to the mortgage security has been much disputed. Some 
authorities give priority in order of time of the assignments. Knight v. Ray, 75 
Ala. 383; Gordon v. Fitzhugh, 27 Gratt. (Va.) 835. A more common rule gives 
priority to the holders of the notes first maturing. Flower v. Elwood, 66 Ill. 
438; Horn v. Bennett, 135 Ind. 158, 34 N. E. 321. But the weight of authority 
is in accord with the principal case, making the holders share pro rata in the 
security regardless of the maturity of their notes or the time of assignment. 
Perry’s Appeal, 22 Pa. St. 43; Studebaker v. McCurgur, 20 Neb. 500, 30 N. W. 
686; Orleans Co. Nat. Bank v. Moore, 112 N. Y. 543, 20 N. E. 357. Even under 
this latter rule, some cases hold that an assignor who retains some of the notes 
is deferred to his assignee. Appeal of the Fourth Nat. Bank, 123 Pa. St. 473, 16 
Atl. 779. Contra, Wilcox v. Allen, 36 Mich. 160. But this holding, if justifiable, 
is due to the fact that the assignor holds the mortgage in trust for his assignee 
to the extent of the latter’s interest. Snyder v. Parmalee, 80 Vt. 496, 68 Atl. 
649. And the same principle might apply with the same result under the earlier 
assignment or earlier maturity rule. Parkhurst v. Watertown Steam-Engine Co., 
107 Ind. 594, 8.N. E. 635. The pro rata rule seems the most equitable, as the 
mortgage is intended to cover all the notes equally. This rule is also the most 
satisfactory in that it takes care of the cases which the earlier assignment and 
earlier maturity rules do not cover, viz., where the assignments of the notes 
in one case and the maturity in the other come at the same time. 


MUNICIPAL CORPORATIONS — EstopPpEL— PuBLIC RIGHTS IN PUBLIC 
LAND BARRED BY EQUITABLE ESTOPPEL OF THE City. — A plat filed in 1882, 
operating as a statutory dedication of a street terminating on a lake, was ac- 
cepted by the city; but the street was never opened for public use. In 1900 
another plat of the same property was accepted from another party by the 
city officials. This plat indicated the street as ending short of the water’s edge. 
The defendant, acting in good faith, erected coal docks on a part of the street 
indicated on the first plat but not on the second, and paid city taxes levied on 
his property. The city now asserts title to the land. Held, that the city is 
estopped. City of Superior v. Northwestern Fuel Co., 161 N. W. 9 (Wis.). 

While the usual statute of limitations operates against the private interests 
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of municipal corporations, it is generally held not to apply where public func- 
tions are involved. Accordingly city streets, being easements vested in the 
public, are not subject to the statute. Simplot v. Chicago, etc. Ry. Co., 16 Fed. 
350, 361; Heddleston v. Hendricks, 52 Ohio St. 460, 40 N. E. 408. Cf. Boone 
Cty. v. Burlington, etc. R. Co., 139 U. S. 684; Gregory v. Knight, 50 Mich. 61, 
14 N. W. 700. See 2 Ettiorr, ROADS AND STREETS, 3 ed., § 1188; 17 Harv. L. 
REv. 273. Sometimes, however, the interest of the individual may be stronger 
than that of the public. Accordingly, many courts have adopted doctrines of 
equitable estoppel which, unlike the statute, can take into consideration the 
merits of the individual case, especially the element of good faith. See Ditton, 
Municrpat Corporations, 5 ed., § 1194. Some courts have denied the city’s 
claim upon the ground of long-continued non-user by the public and acquies- 
cence in the adverse user. Schooling v. City of Harrisburg, 42 Ore. 494, 71 Pac. 
605. But, though the public may in such cases theoretically know its rights, 
it does not in fact; and so its inaction is not a representation on which the ad- 
verse claimant should rely. Where, however, the public, through its officials, 
makes affirmative representations, the elements of estoppel ma'y well be present. 
The difficulty, however, is that the adverse claimant theoretically knows, as 
one of the public, that the public has title. See 2 Exrziort, § 1189. But often 
he may have no actual notice. It would be sacrificing substance to form, if 
his technical notice should defeat his right to rely upon the city’s positive rep- 
resentations. The argument that, as an indictable trespasser, he has not clean 
hands falls by the same reasoning. But his claim to equitable relief must be 
strong. He must have acted bona fide, and have made expensive, permanent 
improvements. The city must have made some particular representations 
such as taxation of the property, as in the principal case, so that it would be 
inequitable for it to assert its title. The test of this in each case, it is submitted, 
should be whether on all the facts, the city’s acts reasonably justified an in- 
ference that his title was recognized. Then if the city’s acts were within its 
general authority, the public is estopped. People v. Wiebolt, 233 Ill. 572, 84 
N. E. 646; Weber v. Iowa City, 119 Ia. 633, 93 N. W. 637. 


RESTRAINT OF TRADE — CONTRACT NOT TO ENGAGE IN A CERTAIN BUsI- 
NESS. — The plaintiff company contracted with five laundry companies in the 
city of Birmingham, one of which was the defendant, that the latter should 
announce to their customers that they were acting as collection and delivery 
agents for the plaintiff company and should collect and deliver soiled goods to 
the plaintiff and make return deliveries of the cleaned goods. The laundry 
companies promised in addition to collect only for the plaintiff company and 
not to go into the dry-cleaning business in the locality. The plaintiff company 
agreed to pay the laundry companies twenty-five percent of the returns on the 
dry-cleaning business which they brought in and not to go into the laundry busi- 
ness in the locality. There were other laundry concerns and other dry-cleaning 
companies operating in this particular commercial community. The defendant 
company failed to perform and suit was brought to enjoin them from breaking 
their contract, Held, that the injunction be denied. American Laundry Co. v. 
E. & W. Dry Cleaning Co., 74 So. 58. 

For a discussion of the principles involved, see NOTES, p. 752. 


RuLE AGAINST PERPETUITIES — VALIDITY OF ESTATES EXPECTANT UPON 
EsTATES TOO REMoTE. — A will bequeathed residuary personalty to trustees in 
trust to pay the interest to three persons for life with cross remainders, and 
“after the death of the three” to pay over and divide the whole among several 
other persons. It is provided in N. Y. Consot. Laws, ch. 41, § 11, that an 
attempt to suspend the absolute ownership of personalty during more than 
two lives in being is void; and this renders invalid the trust during the 
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three lives. There is an application to determine the validity of the ulti- 
mate gift over. Held, that it is valid and accelerated. In re McQueen’s 
Will, 163 N. Y. Supp. 287. 

In the principal case the direction to pay “after the death” of the life tenant, 
literally construed, would make the gift over contingent upon the survival of 
the legatees. But this phrase has become a common one to introduce vested 
remainders. Napper v. Sanders, Hut. 118. See LEAKE, PROPERTY IN LAND, 
2 ed., 245. In general where a gift is made by a direction to divide and pay at 
a future time, the gift is considered contingent. See Fulton Trust Co. v. Phillips, 
218 N. Y. 573, 583, 113 N. E. 558, 560. But where, as in the principal case, the 
postponement is wholly for the benefit of the estate in order to let in intervening 
life estates, the deferring of payment does not prevent the vesting of the legacy. 
Packham v. Gregory, 4 Hare 396; Evans v. Scott, 1H. L. Cas. 43, 57; Fuller v. 
Winthrop, 85 Mass. 51, 60. In the principal case there is no gift over, if the 
remainderman fails to survive the life tenant. Hence construing the bequest as 
contingent would result in a partial intestacy, obviously contrary to the purpose 
of a residuary clause. Thus at common law, the remainder in the principal 
case would be vested. And under the New York statutes, it is clear that the 
legatees have a vested interest. See 4 N. Y. Consor. LAws 4164, 4935. Eng- 
land holds that, where there is a vested estate expectant upon a remote gift and 
this vested estate is a life estate, it is void. Beard v. Westcott, 5 B. & A. 8o1. 
See MARSDEN, RULE AGAINST PERPETUITIES, 288. The testator is held to 
intend that if part fails, all should fail. See Monypenny v. Dering, 2 De G., 
M. & G. 145, 182. The intimation in this country is that otherwise valid 
gifts of whatever dignity are good, unless to allow them to stand would really 
involve making a new will for the testator. See Barrett v. Barrett, 255 Ill. 332, 
338, 909 N. E. 625, 627. It is submitted that the valid limitations should be 
entirely unaffected by the void. See Gray, RuLE AGAINST PERPETUITIES, 
3 ed., § 252 et seq.; 1 JARMAN, WILLS, 6 ed., 352; Lewis, LAw oF PERPE- 
TUITY, 661; 29 Harv. L. Rev. 341. It seems proper, therefore, to hold the 
ultimate remainder in the principal case good, especially since there is nothing 
in the will to show any intent of the testator to the contrary. And payment 
of the valid bequest should be accelerated since a vested remainder is, by 
definition, ready to take effect whenever and however the preceding estate ter- 
minates. Cf. Greet v. Greet, 5 Beav. 123; CHALLIS, REAL PROPERTY, 2 ed., 170. 


STATUTES — STATUTORY PRINCIPLES IN THE ComMoN LAw. — The steam- 
ship Amerika negligently ran into and sank a submarine of the English navy. 
The English government sues, among other things, for the pensions due the 
drowned seamen. Lord Campbell’s Act and the English Workmen’s Com- 
pensation Act have allowed actions for death in many cases but not specifically 
for the present situation. Held, that there can be no recovery for death 
unless the case falls within the express language of the statutes. Admiralty 
Commissioners v. S.S. Amerika, [1917] A. C. 38. 

For a discussion of the principles involved, see NOTES, p. 742. 


TRIAL — PROCEEDINGS IN CAMERA — RIGHT OF CouRT MARTIAL TO HEAR 
CRIMINAL CASE IN CAMERA. — An Irish rebel was tried at a court martial. 
The trial was held in camera, because it was feared that admission of the public 
might result in,disturbances or intimidation of the witnesses. Rule of Pro- 
cedure 119 c provides that hearings must be held with open doors. A writ of 
habeas corpus is brought on the ground that the court had no jurisdiction to 
try the case. Held, that the writ be dismissed. King v. Governor of Lewes 
Prison, 61 Sol. J. 294. 

It is the immemorial usage of the common law to try all prisoners in open 
court, to which spectators are admitted. 1 BisHop, Crim. Proc., $957. And 
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it is no doubt owing to the prevalence of this usage and to the habits of thought 
resulting therefrom that there is such a dearth of judicial decisions upon the 
question of the principal case. But while the accused has the right to a public 
trial, the court has the power in proper cases to put a reasonable limit to the 
number of persons that may be admitted to the courtroom and to exclude those 
whose presence and conduct tend to interfere with the due and orderly progress 
of the trial. People v. Swafford, 65 Cal. 223, 3 Pac. 809; State v. Brooks, 92 
Mo. 542, 5S. W. 257. See Cootry, ConsTITUTIONAL LimiraTIons, 6 ed., 379. 
And the right of a court to try a case with closed doors has been recognized 
in a limited class of cases; dealing with lunacy, wards of the court, and secret 
processes. Ogle v. Brandling, 2 Russ. & M. 688; Mellor v. Thompson, 31 Ch. D. 
55. But this power has been strictly limited to cases where it would not be 
possible to administer justice in open court. See Scott v. Scott, [1913] A. C. 
417, 445; 27 Harv. L. Rev. 88. In the United States the constitutional pro- 
vision for a speedy and public trial has been very strictly enforced. People v. 
Murray, 89 Mich. 276, 50 N. W. 995; People v. Hartman, 103 Cal. 242, 37 Pac. 
153. The principal case seems to fall clearly within the exception as laid 
down in Scott v. Scott, since a public hearing would have endangered the 
administration of justice, and the English rules of courts martial expressly pro- 
vide that trials may be held with closed doors. MANUAL FoR CouRTS MAR- 
TIAL FOR 1917, § 92. 


Witts — Construction — Girt TO A CLASS ON A CONTINGENCY: CoNn- 
TINGENCY NOT ImporTED INTO DETERMINATION OF THE Crass. — A will be- 
queathed a fund to the testator’s daughter for life, with the provision that 
upon her death “leaving issue her surviving” her share should be divided be- 
tween “the issue” of the said daughter on their severally attaining their re- 
spective ages of twenty-one. There was a gift over if the daughter died with- 
out leaving issue surviving her. The daughter died, predeceased by children 
who had attained twenty-one, and survived by others who also attained 
twenty-one. The question was whether the representatives of the deceased 
children took. Held, that they did. In re Walker, Dunkerly v. Hewerdine, 
[1917] 1 Ch. 38. 

As a general rule of the construction of wills, if there is a gift to a class on a 
contingency, the time of the happening of the contingency is not imported 
into the determination of the class. Hickling v. Fair, [1899] A. C. 15. See 
THEOBALD, WILLS, 7 ed., 593; 2 JARMAN, WILLS, 6 ed., 1390. So, if a gift is 
made to children who reach twenty-one on the contingency that the parent 
die leaving issue her surviving, and the contingency occurs, all of the children 
who reach twenty-one at any time will take, and not those only who survived. 
Boulton v. Beard, 3 D. M. & G. 608. The suggestion has been made that the 
rule is inapplicable where there was a gift over on failure of the contingency. 
See THEOBALD, WILLS, 7 ed., 593. Thus, where in the above case it is further 
provided that, if the parent die leaving no issue surviving, there will be a gift 
over, and the parent dies leaving issue, only those children who survive would 
take. See Wilson v. Mount, 19 Beav. 292. No reason appears for such a 
limitation on the rule: the gift over merely provides against a possible 
intestacy. So the principal case seems right in holding that here, too, all the 
children who fall within the primary meaning of the words describing the 
class shall take, and not only those who survive. In re Orlebar’s Settlement 
Trusts, L. R. 20 Eq. 711. The principal interest in the case lies in the 
good illustration which it affords of the ease with which the fixed English 
rules of general application solve difficult questions of construction in wills 
in which the testator expressed no intention with regard to the precise event 
which actually happened. For a full treatment of this matter, see 30 HARV. 
L. REV. 372. 
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WILLs — EXECUTION — ATTESTING WITNESSES: ESTABLISHMENT OF Lost 
WILL WHERE ATTESTING WITNESSES UNKNOWN. — In an action to establish 
a lost will, adequate evidence was given of the contents and that the will was 
duly attested, but there was no evidence as to the names of the attesting wit- 
nesses. Held, that probate be granted. In re Estate of Phibbs, 33 'T. L. R. 214. 

A lost will may be established upon satisfactory proof of its due execution, 
of its destruction or loss, and of its contents. Podmore v. Whatton, 3 Sw. & Tr. 
449. See In re Hedgepeth’s Will, 150 N. C. 245, 250, 63 S. E. 1025, 1027. Proof 
of execution is a necessary preliminary to further proceedings. Voorhees v. 
Voorhees, 39 N. Y. 463. In the case of a lost will, just as when the document is 
actually produced, to prove execution the attesting witnesses must be called 
if accessible. See In the Maiter of Page, 118 Ill. 576, 8 N. E. 852. If they are 
dead or beyond the jurisdiction of the court, other evidence may be used to 
prove execution. Bailey v. Stiles, 2 N. J. Eq. 220. See Harris v. Tisereau, 
52 Ga. 153, 163. But when the witnesses are unknown it has been said that 
probate must fail, since it is impossible to call them or to show their inability 
to testify and thus to lay the foundation for the admission of other evidence. 
Collyer v. Collyer, 4 Dem. Surr. (N. Y.) 53, 60. On the contrary, however, it 
would seem that this fact in itself should be sufficient explanation of absence 
to warrant use of other evidence, since the circumstances permit nothing more. 
The court indeed might be led to greater strictness in determining the suf- 
ficiency of evidence. But relief should not be refused, if, as in the principal 
case, the other evidence of due execution is satisfactory. See Dan v. Brown, 
4 Cow. (N. Y.) 483. Cf. Jackson v. Vail, 7 Wend. (N. Y.) 125. 
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THE Law oF INTERSTATE COMMERCE AND ITS FEDERAL REGULATION. By 
Frederick N. Judson. Third Edition. Chicago: T. H. Flood and 
Company. 1916. pp. xxix, 1066. 


The application of the Commerce Clause divides with the issues raised by 
the limitation imposed upon state legislation by the Fourteenth Amendment 
the ‘present energies of constitutional law. Judicial, as well as legislative, 
law-making in rich abundance calls for a revision of the conventional assump- 


tions as to the scope of federal regulation in the field of interstate commerce.’ 


Great areas of industrial activities, hitherto left either unregulated or made 
the prey of conflicting state regulations, have felt the impact of the national 
power. The Adamson Law and the Child Labor Law and the Bone Dry Law 
raise legal questions of intense excitement because they touch so widely and 
so intimately the processes of our national life. But the courts as well as Con- 
gress have caused ferment. In the Shreveport decision (Houston & Texas Ry. 
v. United States, 234 U.S. 342) the Supreme Court in fact merely applied old 
provisions of the Interstate Commerce Act to a new situation. In effect, 
however, the court, by the Shreveport doctrine, has given the strongest im- 
pulse to the movement to make the federal government supreme in the 
whole domain of railroad rate regulation, affecting both intrastate or interstate 
shipments. (See e. g. the recent report of the Interstate Commerce Commis- 
sion in Memphis v. C. R. I. & P. Ry. Co., 43 Int. Com. Rep. 121.) Similarly, 
in working out the relation of foreign corporations to interstate commerce, 
and the resulting limitation upon state regulation of such corporations, we 
are getting a new body of judicial law, reversing in result and sometimes in 
terms earlier notions of constitutional law. (See e. g. Western Union Co. v. 
Kansas, 216 U. S. 1; Pullman Co. v. Kansas, 216 U. S. 56; Harrison v. St. 








774 HARVARD LAW REVIEW 


Louis & San Francisco Co., 232 U. S. 318.) To endeavor to integrate this field 
of law, to correlate the constitutional problems implicit in the legislation from 
the.Ash Pan Act to the Webb-Kenyon Act, presents one of the most fascinat- 
ing opportunities for a legal writer, no less than one of the most pressing needs 
towards a coherent development of the law. We are in danger of the anarchy 
of isolated decisions. To be sure, it is particularly true in the field of con- 
stitutional law, as we have been told by the most philosophic mind on the 
bench, that “lines are pricked out by the gradual approach and contact of 
decisions on the opposing sides” (219 U. S. 104, 112). But it is precisely the 
function of law writers to trace these lines, to indicate their direction, to seek 
to influence their course. 

To quarrel with an author for not doing what he has not attempted to do 
is like preferring champagne to roast beef. Besides, a third edition is its own 
justification; as much so as is the size of the circulation of the Saturday Evening 
Post — but no more so. Not being, usually at least, a work of art one may 
ask of a law book —to what end? Mr. Judson is right. In the four years 
that have elapsed since his second edition much water has run under the in- 
terstate commerce mill. But Mr. Judson now, as heretofore, has contented 
himself with being a faithful chronicler rather than a participant in the de- 
velopment of the law. One wonders, however, if Mr. Judson is not partly 
attempting the impossible and partly needlessly duplicating. To attempt to 
cover in one book, even. of 1000 pages (with its useful reprints of recent fed- 
eral legislation), vital constitutional questions and general problems of 
law, together with a detailed commentary on such case-breeding legis- 
lation as the Interstate Commerce Act and the Sherman Law, is bound 
to result in compromises preventing the book from being either a critical 
study of underlying problems or a faithful digest of all the decisions. Why 
attempt it? We should have from Mr. Judson analysis, not merely enumera- 
tion of cases, when dealing with such subjects as what is commerce, concurrent 
powers as to interstate commerce, exclusion of foreign corporations, etc., etc. 
These are questions on which a mind stored with Mr. Judson’s experience 
ought to have much to say. Division of labor in the field of law writing is 
inevitable. The detailed treatment of decisions of the Interstate Commerce 
Commission should be left to writers who make that field their special subject, 
as Mr. Drinker has so admirably done. Similarly does the Trade Commission 
call for separate treatment, such as it has already received at the hands of 
several competent writers. It is impossible for Mr. Judson to keep the profes- 
sion supplied with the latest decisions. That task is now done with oppres- 
sive competence by Shepard’s Citations and all its voracious tribe. A man 
who now speaks, and who spoke as early as Mr. Judson did, so shrewdly on 
the recognition of a separate body of administrative law in dealing with the 
field that he touches ought to give himself to the profession more generously. 

FELIX FRANKFURTER. 





Trust LAws AND UNFAIR ComPETITION. Report by the Federal Bureau of 
Corporations, Hon. Joseph E. Davies, Commissioner. Government 
Printing Office, 1915. pp. 812. 


This is a book which every lawyer dealing with important business ques- 
tions should possess. Prepared originally for the assistance of Congress during 
the debates which led to the establishment of the Federal Trade Commission, 
it furnishes — what nowhere else exists — a complete survey of the trust laws 
of every country in the world, and in so doing constitutes a real contribution 
to legal literature. 

The discussion may be divided naturally into two principal divisions. The 
first deals with voluntary restraints of trade, where competition among the 
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members of the combination is suppressed by mutual consent.’ The second 
deals with involuntary restraints of trade — where strangers to the combina- 
tion are coercively excluded from the field by unfair competition. Both vol- 
untary and involuntary restraints are discussed from the point of view of 

(1) The common law of English-speaking countries; 

(2) The federal anti-trust acts and their interpretation; 

(3) The state anti-trust acts and their interpretation; 

(4) The statutes and decisions of every important foreign country. 

The discussion of voluntary restraints is valuable as a compilation of leading 
cases, illustrating principles which, on the whole, are well established and 
familiar. It is interesting also in its exposition of the laws of foreign countries, 
many of which, reversing the policy of the United States, encourage rather than 
forbid cartels and other voluntary combinations. 

The discussion of unfair competition constitutes by far the most important 
portion of the book. It collects and classifies a vast amount of material which 
no textbook, encyclopedia or digest has ever classified before. The reader will 
be astonished at the wealth of precedents — sometimes decided under general 
principles of tort, sometimes under statutes against monopolizing or restraint of 
trade and sometimes under statutes like those of Germany forbidding trade 
conduct “against good morals” — all of which, properly considered, are cases 
of unfair competition. 

This is a field in which the law is undergoing rapid development and the gen- 
eral principles are only beginning to be understood. The distance already trav- 
ersed may be illustrated by the case of Mogul Steamship Co. v. McGregor, [1892] 
A.C. 25. In that case the House of Lords held that the use of “fighting ships” 
by the members of a combination of steamship lines for the purpose of ruining’ a 
rival line was not actionable — the decision proceeding apparently upon the 
ground that competition justified any injury, however unconscionable and op- 
pressive, so long as the means employed were not “‘unlawful per se.”’ This test 
of illegality has long since been abandoned. New wrongs have taken their 
place among the ancient categories of tort, — such as the use of fighting brands, 
local price cutting, persistent selling below cost, intimidation of customers, sys- 
tems of exclusive contracts, and other business methods which, however lawful 
under some circumstances, may become unlawful when used, not for normal 
business reasons, but for the purpose of destroying a competitor. Upon the 
facts of the Mogul Steamship case, almost any court would reach a contrary 
conclusion with regard to “fighting ships” today. U.S. v. Hamburg American 
Line, 216 Fed. 971. Competition alone no longer serves to justify a wilful 
injury. It must be fair competition or the justification fails. 

This difference in point of view marks the change within a generation from 
the purely individualistic conception of competition to a conception of competi- 
tion as a necessary evil, justified only in so far as it possesses social utility — 
only in so far as its methods are calculated to promote initiative, to release the 
maximum of human energy and to make business survival dependent upon 
superior efficiency in public service. 

The object of the report is chiefly to collect all the existing material on the 





1 Of course involuntary restraints of trade may be imposed by persons who are not 
engaged in trade at all or are not engaged in competition with those whose trade is 
restrained, — as in the case of boycotts by labor unions (Loewe v. Lawlor, 208 U. S. 
274, 301), or conspiracies by agents of a foreign nation to prevent shipments of war 
munitions from this country to belligerents abroad (U. S. v. Rintelen, Buchanan ef al., 
U. S. Dist. Ct., S. D. N. Y., June 29, 1916). Such cases are unusual, ‘however, and the 
report of the Bureau of Corporations does not discuss them at any length. 

2 Of course this statement refers only to the substance, and disregards procedural 
questions as to whether the burden of proving unfairness may not lie upon the plain- 
tiff in some cases. 
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subject. It does not attempt to reach definitive solutions. The time is not yet 
ripe to do so. But the material is there, awaiting the gradual synthesis which 
will create out of it a consistent theory of competitive relations — a theory 
which will avoid “the ferocious extreme of competition” on the one hand, and 
its complete cessation on the other. Such a theory will mark a great step for- 
ward in the readjustment of our legal system to the needs of a complex industrial 
civilization. THuRLOwW M. Gorpon. 





SELECT CASES AND OTHER AUTHORITIES ON THE LAW OF WILLS AND AD- 
MINISTRATION. By Joseph Warren. Cambridge. Published by the Editor. 
1917. pp. xi, 879. 

An outstanding feature of Professor Warren’s collection of cases is the fact 
that the larger part of the volume — to be precise, four hundred and eighty- 
eight out of the eight hundred and seventy-nine pages — is devoted to the 
subject of administration. This is an innovation upon the usual practice of 
case-book editors, who, following the line of least resistance, emphasize the 
less difficult topics of the form, execution and revocation of wills. Yet every 
lawyer recognizes that the law of executors and administrators is not less 
important than the other portion of testamentary law. Professor Warren’s 
book, because of its emphasis upon this comparatively neglected field, ought to 
receive special recognition by teachers and students. 

While the evolution of our law of wills has been relatively neat and orderly, 
there is hardly a branch that has had less logic and method in its historical de- 
velopment than that of administration. The accidental and historical distinc- 
tions between law and equity, between real and personal property, and between 
the jurisdictions of state and church courts, have here left their mark deeply 
impressed. The resulting intricacy, which made the title “executors and ad- 
ministrators” a favorite one with the authors of mediaeval abridgments, has 
rendered it necessary that the subject be practically reconstructed in modern 
times. The editor has given full recognition to this fact by selecting for the 
most part modern material as a basis for the study of the subject. Thus, a 
long chapter is devoted to the very modern subject of inheritance taxes (pages 
503-579), and the matters of survival of claims and the performance of the con- 
tracts of executors and administrators are surprisingly well treated by means of 
recent English and American cases, including even so recent a case as Quirk 
v. Thomas, [1916] 1 K. B. 516. 

Valuable notes throughout the book supplement the text without affecting 
its usefulness as a case book for the use of students. A good example of such a 
note, referring not only to reported cases but to abundant statutory material, 
may be found at pages 283 to 285, where the editor refers to the American 
statutes giving to the pretermitted heir or the posthumous child a protection 
which was denied by the extreme liberty of testation authorized by the English 
law. 

The excellent character of the typography and the generally agreeable form 
of the volume deserve special commendation. It is believed that an index might 
have rendered the book useful to the practitioner without detracting from its 
value for the purpose for which it was primarily intended. 

Orrin K. McMurray. 





TELEGRAPH AND TELEPHONE CoMPANIES. Second Edition. By S. Walter 
Jones. Kansas City, Missouri: Vernon Law Book Company. 1916. 
pp. xxiv, 1065. 


The publication of a new edition of this standard work, issued originally 
a decade ago, is timely in view of the extensive development of the law appli- 
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cable to these two utilities, and especially to the telephone, since it first appeared. 
A considerable number of new sections have been added, and the footnotes 
have been expanded to include all the important cases on the subjects treated. 
The author also discusses the general subject of electric law in order to make 
clear the relations of telegraph and telephone companies with the public and 
the utility commissions and with other utilities using the public highways for 
poles and wires. 

The increase in the number of electrical power companies having central 
generating stations and providing for the distribution of current by means of 
lines constructed on public highways, extending long distances from the cen- 
tral stations, has given rise in recent years to numerous instances of electrical 
interference between high tension lines and lines of telegraph and telephone 
companies, which latter are operated by a comparatively weak current. Pub- 
lic utility commissions the country over are devoting much time to in- 
vestigations of interference conditions for the purpose of formulating rules 
for the construction and maintenance of power lines which will permit their 
operation in the neighborhood of other utilities using the same highways 
with as little injury to the latter as possible. The cases in courts of last resort 
affecting this important matter are not numerous, but these are cited and 
discussed. 

This book is admirably written, the citations being full and well arranged, 
and the index adequate. The reasoning and principles underlying the decisions 
are thoroughly analyzed. 

The arrangement of the material is all that could be desired, provided one 
accepts the theory that a single legal treatise should cover the law applicable to 
both telegraph and telephone companies. That arrangement of the two sub- 
jects is customary, due perhaps to the fact.that both utilities afford means of 
communication by wire, and each utility makes use of poles, wires, public rights 
of way, and the electric current. But there is a clear distinction in the charac- 
ter of the service rendered to the public by these utilities. The'telephone com- 
pany furnishes the necessary facilities to enable members of the public them- 
selves to communicate with one another by the use of their own voices. The 
telegraph company, on the other hand, not only affords the mechanism of 
communication, but itself undertakes the duty of promptly and correctly 
transmitting a message, which the sender delivers to the company in writing, 
to a distant point where the message is transcribed by an employe of the tele- 
graph company and delivered to the addressee. Obviously, since the rights of 
patrons and the duties owed to them by the two utilities are so essentially 
distinct in fact, legal questions arise in the operation of the one which are quite 
different from those involved in the business of the other. There are a large 
number of decisions covering the liability of telegraph companies for delay or 
error in the transmission of messages which can never arise in connection with 
the operation of the telephone. The telegraph business in America is handled 
by a very few corporations. There are many thousands of telephone companies 
serving over eleven million patrons. It would be a great convenience if attor- 
neys for telephone companies were able to turn to a treatise devoted solely to 
telephones, unincumbered by a mass of discussion relating to another 
industry and relating to questions with which they have no occasion to deal. 
The same would also be true in regard to the law of telegraphs. The 
two subjects have been considered together in existing encyclopaedias, but 
they should be separated in future publications of that kind. At least one 
of the publishers of selected cases now indexes telegraphs and telephones 
separately. 

This treatise stands alone in its field, and its usefulness to the profession has 
been generally recognized. Haroip L. BEYER. 
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HANDBOOK OF THE LAw oF Torts. By H. Gerald Chapin. St. Paul: West 
Publishing Co. 1917 (Hornbook Series). pp. xiv, 695. 


The professed purpose of the Hornbook Series is to provide elementary trea- 
tises on all the principal subjects of the law. The series now numbers thirty- 
four, and in a number of instances a Hornbook has reached its third edition. 
One of the earliest of these publications was the valuable work of Professor 
Jaggard on Torts (1895). No second edition of Jaggard has appeared; _per- 
haps it has been found desirable, in the interests of symmetry in the 
series, that Torts should be dealt with in one volume instead of two, as was 
the case with Jaggard on Torts. 

Professor Chapin has written a book which accomplishes excellently the 
objects of the Hornbook Series, namely, a brief statement of leading principles, 
a more extended commentary on those principles, and a citation of authorities. 
But this necessarily implies limitations upon the scope of the books; a full dis- 
cussion of principles is not:possible. However, a handbook cannot be expected 
to fulfill all purposes; it cannot be at the same time an elementary treatise and 
an exhaustive exposition. A handbook serves the practising lawyer by placing 
at his disposal a condensed statement of principles, supported by references to 
the more important decided cases. To the student it offers an opportunity for 
a review of the subject with the additional light thrown upon it by a statement 
of it in terms sometimes differing from those with which he has become familiar 
in the class-room. In so far as he has been permitted by the limitations of space 
imposed upon him, Professor Chapin offers useful discussions of principles and 
authorities. 

In addition to this textbook, the author has edited a small case-book on 
Torts. The textbook contains references in special type to the authorities 
contained in the case-book, and as these references occur on almost every page of 
the textbook, the case-book should form a convenient companion volume to the 
Hornbook. Jens I. WESTENGARD. 





THE ELEMENTS OF JURISPRUDENCE. By Thomas Erskine Holland, K. C. 
Twelfth Edition. New York: Oxford University Press, American 
Branch. London: Humphrey Milford. 1916. pp. xxv, 454. 


When any treatise on the Elements of Jurisprudence has passed into a twelfth 
edition, it is, by sheer force of that fact alone, entitled to the most profound 
respect. In such a case the disposition of the reviewer must be either frankly 
humble or frankly bold. If he be of humble turn, he will make perfunctory 
note that the author has here “aimed at producing a text which may be re- 
garded as practically final”; and he will duly agree that, so far as it is within 
human power, Doctor Holland has accomplished his aim. After many years 
of vision and revision he has given us a treatise that is correct to a detail, pro- 
found and searching in its analysis, and elevated into line with the latest per- 
tinent decisions and legislation. 

Now, if he be of more adventurous disposition, he will yield to the tempta- 
tion to regret that in this book practically no consideration is accorded to cur- 
rent studies in the science of law, particularly to recent French writings on 
Jurisprudence. He will be tempted to go further and register an objection to 
the sterile abstractions which seem to be the inevitable product of the Ana- 
lytical School. According to the logical process of inclusion and exclusion, it 
may be accurate, but it is in no wise helpful, to define the state as “‘a numerous 
assemblage of human beings, generally occupying a certain territory, amongst 
whom the will of the majority, or of an ascertainable class of persons, is by the 
strength of such a majority, or class, made to prevail against any of their num- 
ber who oppose it” (p. 46). On the other hand, according to these same 
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canons, it may be inaccurate to describe the state as an extensive fellowship 
of men, mormally gathered together within a limited territory: wherein 
certain persons, to whom the rest defer, administer the affairs of government 
that all may have life, and that more abundantly. But such a paraphrase of 
the author’s definition, for all its likely faults, is more human, more helpful 
and more hopeful than its original. 

Lastly, your adventurous reviewer will be led to advance the hope that some 
day another Maitland will come to write in English a book on the science of 
law that shall embody insight, imagination, and literary power. It is a far call 
back to Thomas Hobbes — our mountain-peak of all these qualities. But until 
the second advent of a Maitland, let us not fail to recognize the high merit of 
Doctor Holland’s Book: it is a definitive work of its necessary and valuable 
type. WHITNEY SHEPARDSON. 





PossEssorY LIENS IN ENGLISH Law. By Lancelot Edey Hall. London: 
Sweet and Maxwell, Limited. pp. 88. 


This is a statement of English authorities on possessory liens. It is com- 
pact, logically arranged, accurate, and usually adequate on elementary prop- 
ositions. 

An English writer is not perplexed and stimulated by conflicting decisions 
as is an American writer. If he finds that the English courts have decided a 
point, and such decision is within the bounds of reason, there does not seem 
to be any particular occasion for considering the matter further. The Ameri- 
can writer is likely to find that the same point has been decided differently 
by two courts of last resort, and that both decisions are well within the bounds 
of reason. If he has an intellectual conscience he is thereupon driven to in- 
dependent thinking. Dr. Hall gives meagre evidence of independent thinking. 
There is about his book the charm of a Blackstonian finality and complacency. 

E. H. WARREN. 





Tue Law APPLIED TO Motor VEHICLES. By Charles J. Babbitt. Second 
Edition by Arthur W. Blakemore. Washington: John Byrne and Com- 
pany. 1917. pp. cxxvi, 1262. 

BREACHES OF ANGLO-AMERICAN TREATIES: A STUDY IN History AND DIPLo- 
macy. By John Bigelow. New York: Sturgis and Walton Company. 
1917. pp. ix, 248. 

THE PsyCHOLOGY OF SPECIAL ABILITIES AND DISABILITIES. By Augusta F. 
Bronner. Boston: Little, Brown and Company. 10917. pp. 2609. 


CASES ON THE LAW OF PRIVATE CORPORATIONS, SELECTED AND SUPPLEMENTED 
witH Notes. By Daniel Frederick Burnett. Boston: Little, Brown and 
Company. 1917. pp. xxix, 828. 


CASES AND OTHER AUTHORITIES ON LEGAL Etnics. By George P. Costigan, 
Jr. American Casebook Series. St. Paul: West Publishing Company. 
1917. pp. xxvii, 616. 


STANDARDS OF AMERICAN LEGISLATION. An Estimate of Restrictive and 
Constructive Factors. By Ernst Freund. Chicago: The University of 
Chicago Press. pp. xx, 327. 


MENTAL CONFLICTS AND Misconpuct. By William Healy. Boston: Little, 
Brown and Company. 1917. pp. xi, 330. 
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A Dicest or EnciisH Crvit Law. By Edward Jenks. Book V: Succession 
(Contd.). By W. S. Holdsworth. London: Butterworth and Company. 
1917. pp. lv, 1295-1422, (11). 

STUDIES IN THE PROBLEM OF SOVEREIGNTY. By Harold J. Laski. New Haven: 
Yale University Press. 1917. pp. xX, 297. 


DER GEDANKE DER INTERNATIONALEN ORGANISATION IN SEINE ENTWICKLUNG. 
1300-1800. Von Jacob Ter Meulen. Haag: Martinus Nijhoff. 1917. 
pp. X1, 397. 


REscission oF Contracts. A Treatise on the Principles Governing the 
Rescission, Discharge, Avoidance and Dissolution of Contracts. By 
Charles Bruce Morison. London: Stevens & Haynes. 1916. pp. xxxii, 
272. 


THE RvuLE-MAKING AUTHORITY IN THE ENGLISH SUPREME CouRT. By 
Samuel Rosenbaum, with an Introductory Preface by T. Willes Chitty. 
Boston: The Boston Book Company. 1917. pp. iv, 321. 


Some LEGAL PHASES OF CORPORATE FINANCING, REORGANIZATION AND 
REGULATION. By Francis Lynde Stetson, James Byrne, Paul D. Cravath, 
George W. Wickersham, Gilbert H. Montague, George S. Coleman, 
William D. Guthrie. New York: The Macmillan Company. 1917. 
pp. ix, 389. 

UnFair ComPETITION. By William H. S. Stevens. Chicago: University of 
Chicago Press. pp. xi, 265. 
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